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January, 2012

The Rules on Special Labor Protection of Female Employee (Draft for Soliciting Opinions)
Solicits Opinions Publicly

Rules on the Special Labor Protection of Female Employee (Draft for Soliciting Opinions),
hereinafter referred as “the Draft”, is released on November 21%, 2011 and solicits opinions publicly.
In accordance with the Draft and new laws issued recently as the Social Insurance Law and relevant
local regulations of Shanghai, we summarized the following key points with our comments as the
following for your reference.

® The Draft increases the days of the maternity leave from 90 days to 14 weeks. And the Draft
also specifies the maternity leave of miscarriage. Female employees shall receive no less than
two weeks of maternity leave after a miscarriage in the first four months of pregnancy, and shall
receive no less than six weeks of maternity leave after four months of pregnancy. While this
national standard is lower than which of Shanghai, thus in Shanghai, local standards shall prevail,
that is, female employees shall receive thirty days of maternity leave after a miscarriage in the
first three months of pregnancy, and shall receive forty-five days of maternity leave after three
months but before seven months of pregnancy. (Article 7 of the Draft and the Article 14 Rules
on Labor Protection of Female Employees of Shanghai)

® The Draft makes some arrangements to coordinate with the Social Insurance Law: in case of
childbirth or miscarriage, if an employer has contributed maternity insurance for its employees,
the employees’ maternity-related medical fees and maternity allowance (that is the employees’
wage during the maternity leave), shall be paid from the maternity insurance fund, while those
payments shall be paid by the employer if the employer has not contributed maternity insurance.
Besides, the new rule issued in Shanghai stipulates that female employee’s maternity allowance
shall be calculated and paid on the basis of all employees’ average monthly wages of her
employer during the previous year of childbirth or miscarriage. (Article 8 of the Draft, Article
54 of the Social Insurance Law and Article 2 of Circular on the Adaption of the Current
Maternity Insurance Policy for Promulgation of the Social Insurance Law)

® The Draft enforces and specifies legal liabilities for breach of the protection of female employee.
In case of violation, the relevant authorities will order the employer to rectify within a time limit,
and a fine between 1000RMB and 5000RMB will be imposed for each female employee being

harmed. And those immediate supervisors or other management staff in a direct relation to
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violation shall be subjected to the corresponding sanctions in accordance with law. (Article 13
of the Draft)

Based on the aforementioned regulations, we prepared the following chart to make a brief
introduction about leaves and payments under the special labor protection of female employee in

Shanghai for your reference.
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!Maternity leave, renatal leave and lactation leave shall be calculated on the basis of calendar days which includes statutory holidays,
while late childbirth leave shall be calculated on the basis of working days and shall be postponed in case it comes across statutory
holidays .
2Female employees who have a history of recurrent spontaneous abortion, serious pregnancy syndromes, pregnancy complications, etc.
that may affect the fertility and has been confirmed by a clinic or health care facility at or above second-class, can file an application
and the employer must approve the prenatal leave.
3Female employees who have serious diseases that have serious influence on the health of mothers and infants and have been
confirmed by a clinic or health care facility at or above second-class can file an application and the employer must approve the
lactation leave.
*The maternity allowance of the female employees whose employer has contributed maternity insurance less than one year or her
contribution bases of maternity insurance is lower than the minimum standard of maternity allowance of Shanghai will be calculated
and paid on the basis of minimum standard (2892RMB). If all employees’ monthly average wage in the previous year of her employer
is higher than the 300% of monthly average wage of Shanghai, the female employees’ maternity allowance shall be calculated and paid
on the basis of 300% of monthly average wage of Shanghai; if it lower than the 60% of monthly average wage thereof, it shall be
calculated and paid on the basis of 60% of monthly average wage, but if the it is even lower than the minimum standard of 2892RMB,
it will be calculated and paid as 2892RMB. The exceeding part of the maternity allowance between all employees’ monthly average
wage in the previous year of the employer and 300% of monthly average wage of Shanghai shall be paid by the employers.
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Case Study: Can an Employer Unilaterally Terminate The Employment Contract With a
Pregnant Female Employee?

A famous multinational company (“the Company”) noticed that a female employee had been on sick
leave for three months immediately after being pregnant. The Company then went to investigate her
sick-leave certificate with the hospital and proved that one month’s certificate of sick leave was
forged. Hence, the Company terminated the employment contract with the female employee for her
violation of the rules of the staff handbook, which stipulates that “the Company has the right to
terminate the employment contract with employees if he/she fabricates or tampers with the proof
documents.” But the female employee refused to accept this termination because she thought she was
in the period of pregnancy and thus the Company had no right to unilaterally terminate her
employment contract, therefore the employee submitted the dispute to the labor arbitration
committee.

This dispute reveals a common misconception that no matter in what case the employer has no right
to unilaterally terminate the employment contract with female employees during pregnant period or
within the maternity leave or post-natal period.

In accordance with Article 42 of the Labor Contract Law of PRC, if the employee is a female
employee who is currently pregnant or within the maternity leave or post-natal period, the employer
cannot terminate an employment contract in the following four special cases, that is, if the employee
unable to undertake work for illness or non-work related injury after the completion of the medical
treatment leave period, is incompetent and remains so even after training or reassignment to a new
position, where major changes have occurred in the objective circumstances under which the
employment contract was concluded and the contract can no longer be performed, or in the case of
layoff.

Nevertheless, the employer still has the right to unilaterally terminate aforementioned female
employee if the Article 39 is applicable to her, namely, where the employee is proven during the
probationary period not to meet the criteria for employment; where the employee has committed a
serious violation of the employer's policies and rules; where the employee has committed a serious
dereliction of duty or has engaged in embezzlement, causing severe losses to the Employers' interests;
where the employee has simultaneously established an employment relationship with another
Employer, severely hampering his ability to complete work duties, or has refused to rectify the
matter following a request to do so by the Employer; where the employment contract is invalid due
to it is concluded or modified against the true intentions of the other party through the use of fraud,
coercion or exploitation of the unfavorable position of a party; or where the employee is being
pursued for criminal liabilities.

In this case, the employer had sufficient evidence to prove that this female employee had committed
a serious violation of the relevant rules under the Company’s staff handbook, and the disciplinary
action rules of the handbook are specified and reasonable. Moreover, the staff handbook is legitimate
in both forms and procedures, for the staff handbook has been passed democratic procedures and the
Company has publicly display the staff handbook to all employees. As a result, the unilateral

termination of the employment contract with the pregnant female employee by the Company was
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supported by the arbitration award and was deemed as a lawful termination.

This newsflash is prepared by the employment team of Dacheng Law Offices, including Maggie
Kong, Anderson Zhang, Susan Shan, John Zhou, Elle Gao, Novel Sun and Kent Xu. If you have any
inquiries regarding the PRC employment law matters, please contact us at
laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advices.
Readers may contact us for legal advice on any particular issues. The copyright of the entire
content is owned by our team. Reproduction and distribution of this newsflash in whole or in
part without the written permission of our team is expressly prohibited and we reserve all the
lawful rights.

Dacheng Law Offices

3/F, 30/F, China Development Bank Tower

500 Pudong South Road, Shanghai 200120, P. R. China
Tel: 86-21-5878 5888  Direct: 86-21-3872 2296

Fax: 86-21-5878 6218 Mobile: 86-188 0176 6837
www.dachenglaw.com
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