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Editor's note: the purpose of this publication is to report the most recent developments in the field of
cross-border trade and investment in connection with China, as well as our practical experience therein.
However, this publication should not be treated as a substitute for a formal legal opinion in individual cases. If
you have received this publication more than once, or would like to subscribe or unsubscribe to this
publication, or follow up on any issues raised in this publication, please be in contact with the lawyer you
usually deal with at Dacheng Law Offices.
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General Administration of Customs, the State Administration of Taxation and the
State Administration of Foreign Exchange release the Announcement on the Reform of
Foreign Exchange Administration System for Trade in Goods (Source:
www.safe.gov.cn, July 2, 2012)
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On June 29, three bodies, including the State Administration of Foreign Exchange (the
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"SAFE") released the Announcement of the General Administration of Customs, the State
Administration of Taxation and the State Administration of Foreign Exchange on the
Reform of Foreign Exchange Administration System for Trade in Goods (the
"Announcement™). As decided in the Announcement, the reform of foreign exchange
administration system for trade in goods will be launched throughout China from August 1,
2012, from which, the verification forms of foreign exchange revenue from export shall be
cancelled, enterprise are not required to go through the formalities of verification for foreign
exchange revenue from export, export customs declaration procedure shall be adjusted
accordingly, and the information sharing system of export foreign exchange revenue and
export rebates shall be optimized and upgraded.
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13 Departments Promulgate Implementing Opinions on Encouraging and Guiding
Private Enterprises to Proactively Develop Overseas Investment (Source:
www.sdpc.gov.cn, July 4, 2012)
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On July 3, thirteen departments, including the National Development and Reform
Commission, the Ministry of Foreign Affairs, the Ministry of Industry and Information
Technology, the Ministry of Commerce and the People's Bank of China, promulgated the
Implementing Opinions on Encouraging and Guiding Private Enterprises to Proactively
Develop Overseas Investment (the "Opinions™). The Opinions encourage and guide private
enterprises to actively develop overseas investment, expand the financing channel of private
enterprises in overseas investment, and support key enterprises to issue bonds abroad in
RMB and foreign currencies.
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Zhejiang People's Government released the Opinions on Encouraging Cooperation
and Joint Development of Private Enterprises and Foreign Investment (Source:
Zhejiang People’s government, July 4, 2012)
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On July 3, 2012, Zhejiang People's government released the Opinions on Encouraging
Cooperation and Joint Development of Private Enterprises and Foreign Investment (Zhe
Zheng Fa [2012] No. 47, the "Opinions™), which specify three basic principles: insisting on
promoting by the government and operated by the market; insisting on focusing on key
points and attracting and selecting investment; insisting on development in diversified ways
and by innovation. The role of the government in attracting investment shall be fully played;
the development intention of the private enterprises shall be fully respected; the attraction of
foreign investment to private enterprises and the cooperation between the foreign investors
and the private enterprises shall be promoted by playing the role of the market. Emphasis
shall be put on the attraction of high-end manufacturing industries, high-tech industry,
modern service industry, new energy and energy saving industry; on the attraction of
enterprises ranked in Global 500 and overseas industry leading enterprises, and on the
attraction of technology, management, talents and market. The private enterprises are
supported to cooperate with the overseas enterprises in various ways. The Opinions
encourage the private enterprises to establish joint ventures, encourage the foreign investors
to increase investment and hold more equities, encourage the private enterprises to be listed
overseas, conduct cooperation in brand and marketing networks and make merger and
acquisition. Zhejiang province will create sound environment for the cooperation and
development of the private enterprises and foreign investors and support the private
enterprises to attract foreign investment to accelerate industry upgrading.
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State Council Officially Releases the Official Reply on Policies Concerning the
Development and Opening of Qianhai Shenzhen-Hong Kong Modern Service
Cooperation Zone of Shenzhen (Source: www.gov.cn, July 4, 2012)
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On July 3, the State Council officially released the Official Reply of State Council on
Policies Concerning the Development and Opening of Qianhai Shenzhen-Hong Kong
Modern Service Cooperation Zone of Shenzhen ("Official Reply™) to support Shenzhen's
Qianhai area to enjoy the pilot policies which is more special than the Shenzhen Economic
Special Zone. In future, Shenzhen will launch pilot programs in 6 aspects, namely, finance,
tax, legal system, talents, education and medical care, as well as telecommunication.
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In the Official Reply, there are 8 preferential policies in financial sector, including
permitting Qianhai area to explore the expansion of the channel for backward flow of
overseas RMB-dominated fund and to establish an experimental zone for the innovation of
cross-border RMB business; supporting the banking institutions established in Qianhai to
grant RMB-dominated loans for overseas projects; actively study the grant of
RMB-dominated loans by Hong Kong-based banking institutions for the enterprises and
projects established in Qianhai; supporting the qualified enterprises and financial
institutions registered in Qianhai to issue RMB-dominated bonds in Hong Kong within the
quotas approved by the State Council to support the development of Qianhai.

Top
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MOFCOM issued the Notice on Works concerning the Pilot Programs of Business
Factoring (Source: Ministry of Commerce, July 5, 2012)
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On June 27, 2012, the Notice of the Ministry of Commerce on Works concerning the
Pilot Programs of Business Factoring (Shang Zi Han [2012] No. 419) was released. The
Notice agrees to set up pilot programs of business factoring at Binhai New Area of Tianjin
and Pudong New Area of Shanghai for the purpose of actively exploring the new methods
of optimizing and utilizing foreign investment, promoting credit sales, and developing
credit service industry. The pilot program includes establishing business factoring
companies to provide the enterprises with the services of trade financing, management of
sales ledger accounts, clients credit investigation and assessment, management and
collection of accounts receivable, etc. The Notice requires the pilot programs to enhance the
entry management and regulate their operation. The commercial authorities of the pilot
programs shall formulate pilot program implementation plan according to the requirements
of the Notice and submit in writing the plan to the Ministry of Commerce within 15
working days. The plan will be officially implemented after approval by the Ministry of
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Customs Tariff Commission of the State Council Issues Circular on Imposing Zero
Tariffs in the Second Half of 2012 on Certain Goods under the Mainland and Hong
Kong Closer Economic Partnership Arrangement and the Mainland and Macau
Closer Economic Partnership Arrangement (Source: www.gov.cn, July 10, 2012)
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The Customs Tariff Commission of the State Council has issued the Circular of
Customs Tariff Commission of the State Council on Imposing Zero Tariffs in the Second
Half of 2012 on Certain Goods under the Mainland and Hong Kong Closer Economic
Partnership Arrangement and the Mainland and Macau Closer Economic Partnership
Arrangement (CEPASs), effective as of July 1, 2012. Zero tariffs shall apply to the 7
commodities from Hong Kong and 1 commodity from Macao that has completed the
negotiation on the standards for the place of origin.
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The detailed operating rules for RMB foreign direct investment were released: the
investment scope was strictly restricted (Source: Shanghai Securities News, July 11,
2012)
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The People's Bank of China issued the Notice of the People's Bank of China on
Clarifying the Detailed Operating Rules for RMB Settlement Business in Relation to
Foreign Direct Investment recently. According to these Rules, the fund in the dedicated
deposit account for upfront expenses in RMB shall not be used for land bidding, auction
and listing or real estate purchase; the RMB fund in the dedicated deposit account for RMB
capital funds and the general deposit account for RMB overseas borrowing shall not be used
for investment in valuable securities and financial derivatives, for entrusted loans nor for
purchase of wealth management products and non-self-used real estates. In particular, the
7 I] o
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Rules specify that the foreign invested real estate enterprises shall not borrov RMB fund
from abroad.
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The Ministry of Health releases a Circular on Doing a Good Job in Regional Health
Planning and Medical Institution Placement Planning to Promote Development of
Non-Public Medical Institutions (Source: www.gov.cn, July 11, 2012)
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The Ministry of Health released a Circular on Doing a Good Job in Regional Health
Planning and Medical Institution Placement Planning to Promote Development of
Non-Public Medical Institutions, to further lift the barriers for private investment in setting
up medical institutions. According to the Circular, China encourages private entities with
the necessary resources, including enterprises, charity organizations, foundations,
commercial insurance companies, as well as foreign investors, to set up medical institutions,
and encourage qualified professionals (including from HK and Macau SAR) to duly open
private clinics, and encourage private funding to set up and develop special medical
institutions of certain size and scale. Subject to compliance with the access criteria, priority
consideration will be given to private funding when the government adjusts and adds new
medical and health resources.

Top
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Several Opinions of Fujian People's Government on Encouraging Foreign Investment
released (Source: Fujian People” s Government, July 16, 2012)
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On June 27, 2012, the Several Opinions of Fujian People's Government on
Encouraging Foreign Investment (Min Zheng [2012] No. 35) were released. The Opinions
encourage the foreign investment to be directed to the advanced manufacturing industry, the
high-tech industry, the modern service industry, and the strategic new industry. The eligible
foreign investment projects will be listed in the Major Technology Reformation Plan of
"One Hundred Projects and Thousand Billion Investment™ and obtain corresponding support.
As to the purchase of international advanced technical equipment, 5% of the purchase price
will be subsidized. The overseas listed enterprises are guided to make round-trip investment
by way of establishing investment companies and venture capital companies. The foreign
investors are encouraged to make contribution by overseas legal RMB. For encouraged
foreign investment projects, land will be provided in priority, and the land granting basic
premium will adopt the rate of no less than 70% of the Lowest Granting Price for National
Land for Industrial Use corresponding to the land class of the locality. Preferential policy
will be provided to the major projects in terms of using forest, sea area and sea reclamation.
The eligible foreign investment companies are allowed to transform the current plant area
and workshops, and no land granting premium will be charged under the condition that the
use purpose remains unchanged.

Top
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NDRC released the Plan for Using Foreign Investment and Overseas Investment
during the 12th Five-Year Period (Source: National Development and Reform
Commission, July 25, 2012)
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ﬁT, CHLZI> BT “+ 2817 WNEFRIMENEIMERNERES .

On July 17, 2012, the National Development and Reform Commission (NDRC)
released the Plan for Using Foreign Investment and Overseas Investment during the 12th
Five-Year Period, which specifies the objectives of using foreign investment during the 12th
Five-Year Plan period: effectively using the foreign loans, stabilizing loan scale, and
optimizing investment sectors; coordinating the overseas financing methods such as
overseas borrowing, financing lease, and bond overseas issuance; further improving the
efficiency of using fund; improving the investment level of foreign investors, and better
playing their roles in promoting industry upgrading, structure optimization, scientific
innovation and regional coordination. Under the guidance of the above objectives, the Plan
clarifies the major tasks in using foreign investment and overseas investment during the
12th Five-Year Plan period.
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The Plan emphasizes that we should make good selection of investment, combine the
introduction of investment with the introduction of talents, and stress on the introduction of
advanced technologies, management experiences and high-quality talents. The foreign
investment shall be directed to the industries of high-end manufacture, high and new
technology, energy saving and environmental protection, ecological construction, new
energy etc. The international cooperation in strategic new industries should actively
promote. The Plan also mentions that the foreign loan management innovation should be
promoted and the Regulations on Foreign Debt Administration will be issued at proper time.

Top
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CEPA Supplementary Agreement: Support Hong Kong Financial Institutions
Establish Joint Venture in Mainland (Source: www.yicai.com, July 2, 2012)
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On June 29, on behalf of the central authorities, Jiang Yaoping, the vice minister of
Ministry of Commerce signed CEPA (Supplement IX to Mainland and Hong Kong Closer
Economic Partnership Arrangement), which sets out to lower the listed scale of H share,
support mainland private-owned companies to list on Hong Kong Stock Market and form
"small scaled H share" market, and meanwhile, it also supports many measures related to
the financial sector, such as allowing Hong Kong financial institutions to establish joint
venture in mainland. The CEPA Supplementary Agreement signed this time involves 37
open measures in 22 service scopes, and there are 6 specific measures which relate to the
financial sector. This Agreement will come into effect as of January 1, 2013.
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Opinions of Zhejiang People&quots Government on Further Ensuring the Work of
Attracting Global 500 Enterprises released (Source: Zhejiang People’s Government,
July 4, 2012)
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On July 3, 2012, the Opinions of Zhejiang People's Government on Further Ensuring
the Work of Attracting Global 500 Enterprises (Zhe Zheng Fa [2012] No. 50, the "Opinions™
were released. The Opinions put forward a series of preferential policies to encourage the
Global 500 enterprises to invest in strategic new industries such as biology, new energy,
internet of things, high-end equipment manufacturing, energy saving and environmental
protection, new material, new energy automobile, ocean new industries and nuclear
affiliated industries. The Global 500 enterprises are encouraged to participate in the
construction of Zhejiang Ocean Economic Development Demonstration Area, Zhoushan
Islands New Area and Yiwu International Trade Comprehensive Reform Pilot Program and
the Modern Service Industry Clustering Demonstration Area. The investment companies
will enjoy the finance, taxation, technology, talents, and land polices stipulated in the
Implementing Opinions of Zhejiang Party Committee and Zhejiang People's Government
on Accelerating the Promotion of Strategic New Industries (Zhe Wei [2011] No. 76) and the
Several Opinions on Accelerating Ocean Economy. The overseas industry leading
enterprises may enjoy the same preferential policies. Such enterprises will be determined by
the Department of Commerce of Zhejiang Province together with Zhejiang Development
and Reform Commission, Zhejiang Commission of Economy and Information Technology,
Zhejiang Department of Science and Technology and Zhejiang Department of Finance.
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Taiwan to Allow Listed Companies to Issue Yuan-Denominated Bonds (Source:
www.caixin.com, July 4, 2012)
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On July 1, the chairman of the Financial Commission Supervisory of the Taiwan
"Executive Yuan", Chen Yuzhang stated that financial businesses with "Cross-Strait
Feature™ will be promoted, including easing the restriction on enterprises to issue dim sum
bonds in Hongkong, opening up for the return of excellent Taiwanese companies abroad for
listing locally, easing the restriction of securities investment trusts to invest in mainland
negotiable securities, improve Renminbi liquidation system of the banks and continuously
enhancing cross-strait financial platforms. Currently, the listed companies of Taiwan may
issue dim sum bonds in Hongkong through subsidiaries abroad, but in a smaller scale and
lesser credit than the parent company. In future, if the restrictions on the listed companies in
Taiwan can be eased and the parent companies in Taiwan are allowed to issue
Yuan-denominated bonds overseas directly, it will provide the enterprises with multiple
sources of funds and to further expand the business opportunities of securities dealers and
banks in Taiwan.

Top
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MOFCOM commits to improve environment to attract foreign investment (Source:
Shanghai Securities News, July 17, 2012)

2012 F7H 16 H, B5HEIFKEBEPESEHXEFE “2012 REREECR
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SOIFF ARG, ARRBINESUR, REER TS, T AHEENRS,
AREEFERSIMNEIERUREFRE, IBREFBRHIEK.

On July 16, 2012, Wang Chao, Vice Minister of the Ministry of Commerce (MOFCOM)
stated at the 2012 Seminar of Chinese Investment Policies that the foreign investment in
actual use by Mainland China is USD 59.1 billion in the first half of 2012, with 3% drop
compared with last year. China will improve the law, policy and commercial environment in
the second half of 2012 to attract more foreign investment. He said the weak overseas
demand and European and American economy slump affected the export of Mainland. The
only reaction is to increase trade facilitation. In the second half of 2012, the Mainland will
further explore new ways to make use of foreign investment, expand the fields of attracting
foreign investment, continue to improve investment environment, and optimize public
administration and service with the expectation that the amount of foreign investment
attracted in 2012 could be stable or increase slightly compared with last year.
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Ministry of Civil Affairs: Hong Kong and Macao Residents Allowed Opening
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Wholly-funded Welfare Institutions in Shantou (Source: bjnews.com.cn, July 17, 2012)

AAl, REBS RERET ISHRFEAZAMRK, IR RET
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Sk TIB R E A AR S5 1R SR B R AN E L B T RS DR RARAINMG . ERE
SARAEBWHE, THIATRAEAREE I SAARREGERAHR AL HE
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The Ministry of Civil Affairs (MOCA), the Civil Affairs Department of Guangdong
Province and the Government of Shantou City held a signing ceremony of an agreement,
according to which new observation posts will be set up in Shantou to follow the reform
and innovation of civil affairs administration. According to the observation provisions in the
Agreement, the MOCA will issue a total of fourteen supporting policies for the city of
Shantou, which are mainly about universal social welfare and reforming the administration
of social organizations. In addition, the MOCA encourages residents of the regions of Hong
Kong, Macao and Taiwan to get involved in the development of public charity and social
welfare organizations. For example, in terms of caring for the elderly, MOCA encourages
the City of Shantou to allow the registration of social welfare institutions established and
operated by service providers from Hong Kong and Macao in the form of wholly-funded
private non-enterprise entities. In terms of the administration of social organizations, the
Ministry encourages the city to include residents from Hong Kong, Macao and Taiwan as
members of charity and welfare social organizations.

Top
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Ministry of Transport: 12 Ports in China's Mainland to Deepen Cooperation with
Taiwan Commercial Ports (Source: www.moc.gov.cn, July 25, 2012)

HEl, REEEEBRLAAEGEAESRNERATESHELE T HIRESIERD
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Recently, Tianjin Port (Group) Co., Ltd. and Taiwan International Ports Corporation,
Ltd. have signed the letter of intent on strategic cooperation in Kaohsiung. Both parties will
further strengthen the cooperation in terms of ports, shipping and logistics, etc. It is reported
that there are 83 ports for direct cross-strait shipping so far. 9 costal ports, namely, Shanghai,
Tianjin, Dalian, Qingdao, Xiamen, Quanzhou, Zhoushan, Taizhou and Human, and 3 inland
river ports of the Mainland, namely, Taicang, Anging and Chenglingji, have signed the
strategic cooperation agreement with 4 Taiwan ports, namely, Kaohsiung, Keelung,
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Taichung and Hualien. Parties across the strait give the priority to the passenger and freight
transport, logistics services, the establishment of information sharing platform and the
improvement of individual and enterprise exchange and visits to realize the "seamless
freight connection™.

Top
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Foreign-funded Banks Starts to Exempt Intercity and Interbank ATM Charges
(Source: www.xinhuanet.com, July 30, 2012)

EH, BITRITER: ‘APAEZEAM 28 K ARE ATM HETER B KT
537, i zH, NFRER. BITEERS, FRBITILFEL—HISMIZEYE
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27t &= 50 7T), BITWEEGRERE 1%MF52% (&RIK27T. &= 50 7T).

Recently, Standard Chartered Bank has announced that "users will be exempted from
interbank ATM fees on the 28,000 ATMs in China". Previously, for intercity and interbank
withdrawal services, every bank charges a certain fee, which may go up to more than one
hundred Yuan each time. At present, Chinese banks have not yet indicated whether they will
follow the lead. Take the five major Chinese banks for example, China Construction Bank,
whose charge is comparatively low, charges a procedural fee of 0.5% of the amount
withdrawn for intercity withdrawal (from CNY2 to CNY50), and 1% of the amount
withdrawn for interbank withdrawals (from CNY2 to CNY50).
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SEFRW
PRACTICAL EXPERIENCE

CISG £ 78 HFIER XM FI R HMFR[EFRR (HE)
Rate of Interest under Article 78 of CISG (Summary)

JR3X $—1E3&: Denis Philippe” S5 _1E&: e
The Original Lead Author: Denis Philippe Co-Author: Chuan Min CAl

REEEREMHESR LAY (CISG) B 1980 FRI LIk, Z5EH 77 MEFHATT,
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" Philippe & Partners (LbF B Fl = ZR BT F 5 BT) QG N RETGIAN .
BRI SCIERC R dphilippe@philippe-law.eu; fcai@philippe-law.eu. http://www.philippe-law.eu/
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HME. fELEH, BT CISC Az EM=AME, ST AERERFPREXTSE
PRGNMERHAR, FERNMNNF R AL —ERE LR BEFREEER R A #HENH
Fo XTI CISG B 7 FAMEMRHALNER LNE—NBHEE. £5IAN, BE
SEEM A BMEFRZFEXRUNH—DRKE, £ CISC EEIF LA —ERNFERIES
T, RAHRRUAIEE 78 FRTFRRMN=AME, UFE CISC EMEEFFEEER
H S 4t R AE 1R 2 IR A5 R R Y 6] /L

The United Nations Convention on the International Sale of Goods (CISG) has been
accepted by 77 Member States and playing an important role in regulating international trade.
Article 78 of CISG just provides general entitlement to interest on delayed payment, but doesn’t
specify the rate of interest. In practice, different courts and tribunals may issue different rulings
on interest under Article 78 of CISG in similar cases because of applying different rates, which
make the calculation of interest uncertain. It’s  contrary to the spirit of uniformity in the
application of CISG. With development of international trade and economic globalization, the
author considers that it’s necessary to fill the gap under Article 78 CISG to promote uniformity
in its application and to make effective regulation of international trade.

55 78 FMIDEE RMIARRRPARMENT BEHNE Z B EFMIRIWTTELR —
HMARNZINER. A, NFERINNFREOREZERET CISC ERIEEINAR
MR H—, HET CISG SEE/MI B, WiEAEFRAEN—RERENRS EFE,
HZ, HRETF CISG SEE WM CISC RIAFAIRE, NEMA CISG % 7 FMENHE
R FIRFELERSZINIFIR. REHKEERZEZZRSNGIT, BRZEUEBRIANFIR
BN Z ANERE, MNiEAEFRAERNFERRE—E N ERERERFIZ. M et CISG
HEIFEZ—ERANERELR, EFINEFRIAAN CISG SEENMAK CISG 5 7 53k
EXEEHEEN. XEEN, —FHE, K% 78 FNFIXREZIER CISC I EZERBE
AEFRAERNRBEF RN T EASRZAHEN, R, BFEAENNETERZENSE
B, ZEERAERUNZFUERTESMEFNRNHEEFTIHEN, 5—FH@, £
78 FF BN AHEMZE CISC ARENEMAMEERRHBIEAMLER, m CISG
HIE—BHBRFT B A AR R4 INERE, MERBIE 7 FEBIHFHEEZNEXS R
EM, BNERE CISC AFEAMELETHELRREBEEAIREFETHE. &5[5H
7 FRMES 18 FHREBHITETTERE CISG fEABHMNEHNFE, MmfE CISG x5
BRZERRMN, AIMLERIREM.

The drafting background and history reveal that the gap under Article 78 is a result of
compromise among different proposals on determining the rate. However, it’s arguable whether
the rate of interest is a gap intra legem or a gap praeter legem. Gap intra legem means that
matters are excluded from the scope of CISG and are determined according to private
international law, while gap praeter legem means that matters are governed by CISG but not
expressly settled by it and are determined according to Article 7 of CISG. Notably, United
Nations Commission on International Trade Law (UNCITRAL) found that most of courts of
contracting countries consider that the rate of interest under article 78 of CISG is a gap intra
legem and shall be referred to national law according to private international law. To promote
the uniformity in its application, the author holds that the rate of interest shall be a gap praeter
legem and determined by CISG itself. On the one hand, different contracting countries have
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different rules to determine the rate of interest on late payment. Consequently, calculation of
interest under Article 78 will be uncertain and unpredictable if the rate is referred to private
international law. On the other hand, as any legal text, CISG is not a body of perfect rules
without any uncertainty. However, Article 7 of CISG provides a mechanism to fill gaps and to
clarity confusion in order to make CISG self-repair and self-improvement as a living organism.
Only if the calculation of interest is determined by CISG itself, the uniform regulation of interest
on late payment makes sense of removing legal barriers for international trade. Thus the rate
under Article 78 shall be determined by invoking Article 7. This is also necessary for CISG as a
living organism to keep self-consistency, predictability and stability.

A, ZEAE T FE 2 XM ERAESE 78 FHFROLEFZN. REEMEREHRE
& CISG 2B BN A AN —RENNMAE, WRAXTRELN—MRENMYHE. H
e, A5 78 FHFIFK B Sy CISC SR EIMRITHI — L AR b, B 7 5% 2
AR, BRREE K TEFRAERNIERDNERNEX —RENIEE. FIFERA,
REAELDEWFIRA, AR ERE CISG A — i RN Sk E 1T B ER A F B
FRE. MXEHIGIR, FNMPATERE TR —NREFRNGE, R, AbksE
R AN —RFEN BT ENIERE. BABMMEBRYE CISG 5 9 FHANZSHR
EprR 5 REIRFES 78 FHFIE. BEIENZ, CISG AFMIHFREX ‘AHIRH
BATENX, ROINHE R EXXEARIMPHERRRE. TEE, ERAEPRR S ROk ES
78 FMFIR, FEFRBAS—PITHBEMNNER. LR, EEFRRSZF, HAFEH
BEES A ZHEFEEETHNFR. BF —LERMMEFOIA TS MZRNZ
CISG W—MJENZ—, NIZMFARMFEM 78 FMFIX. BEEARSIMEEN, BT
EZMEAFRETAMEZNEFRMET, REHTEIEE. FRARRS ANLER
INSEZIRKBEWMETLLEN, RAMSEFRNIRETMEE DIE? NRFENAR LIRS
REREREE, AN EEEINLEIR SR [ R T 70 /S8 B fth R 38R S A
BZRERREL, B, XFHEINATTRANGEETFENEANF S EEGFRARMRETR
BmMAE; MRFERALGRESTE, IELEERINELHFRER, BAGRNAEZN
MEBDRIERINIFAS=ENERFLS,; BUNR, BENANIZE R TERZAN
FIFRER, MBEERRERFEEXZETEURENEL, ERSET ERAES~, BA
FIER XN T EZ R SEPMR A IFERF SR AT R AJH, BXABRRS ALRZ N
B EFMRRMANERRMEFR TFE, TIE2AMFE, TOMERUERETE
FER . A — AR FPRFRER HEFEA QLN —M RN F Sk ES 78 FMFIEX,
DI ARBER M UFRBA ST R AETROMERN, ERINAREAT
KRR LEFHA—ERAARAKEERHE, BAKBTFRERNRKITESE 78 M
FEHLETEEN. EFROBREFHESENFRITHESE 78 ZFMFIE, MNMEAT A
RN S, MEKEFRRZRGIEZNMR—F, BFESEERERSZEMN, &
ERANBEERRNTHEM.

However, Article 7 of CISG doesn’t provide a direct answer to determine the rate under
Article 78. The main difficulty lies in the lack of specified explanation about what are general
principles or how to confirm general principles within the meaning of Article 7. As a result,
some courts or tribunals, who consider that the rate under Article 78 is a gap praeter legem and
invoke Article 7 (2), might, still refer to the last resort, i.e. private international law. UNCITRAL
Digest of Case Law shows that general principles were seldom invoked to determine the rate
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under Article 78. In addition, it’s hard to find a unified answer according to invoked general
principles since different courts or tribunals have different understanding of applicable general
principles. Some of courts or tribunals refer to usages according to Article 9 on the ground that
usages have a higher hierarchy than other general principles. Regardless of the hierarchy of
usages, it’s noted that CISG doesn’t define ‘usages’ and it’s up to competent courts or tribunals
to decide what are usages. Obviously, Article 9 cannot give a certain answer to fill the gap of the
rate under Article 78, but rather makes it more uncertain due to absence of usages, which are
widely known and regularly observed in international trade to determine the rate of interest on
late payment. Others take full compensation as the general principle of CISG and apply it to fill
the gap of the rate under Article 78. To apply full compensation principle, the creditor must
prove his loss. It’s no doubt that the creditor shall suffer some loss because of late payment.
However, how much is it? If the creditor must get a loan to run his business, the interest on the
same sum of money as late payment will be his loss, which depends on available loan to him; if
late payment doesn’t affect the creditor’s financial situation, his loss will be interest on deposit
of the sum of late payment, at least; if the creditor’s business relies on late payment and there is
no loan available to him due to difficult situations, the loss will be more than interest on loan or
deposit. Thus, it’s not convincing to apply full compensation principle since interest is not
equivalent to the loss out of late payment. In addition, another courts or tribunals hold interest
under Article 78 is unjust enrichment and the general principle of restitution is invoked to avoid
intentional late payment by the debtor. Like full compensation principle, unjust enrichment by
the debtor due to late payment is not simply equivalent to interest on deposit or loan. Then it’s
not suitable to apply the general principle of restitution to claim interest under Article 78. As to
the general principle of reasonableness, which was referred in some cases, it has similar defect
as usages in sense of uncertainty.

EEINN, B8 FRRPHEBURT XIS 78 FKINGEN EFHIER . FISIEREEHRIN
BNE, TeERETERRE, BT AMMAROCENRR, T2ETBRFEKMETRE,
#HEMTRAERTNMELSEE TARNEDNENZFFEL. AT EHEEDHNERR
BTAL, BATRBMNESHIEFE ENSE. TR ERRATAR AR
R, RIEGMMAIHA, KRN EERGEZA LR R. B, {EARLE
BRI R ARTRNERSA, ARZNEBFFENNERED. i, TR E
RIRAEZREM LGRS ARKF, mHE 78 FHFEMELEZN TRIEEHHNMESERE
H%. THFERBETIHNEUMEL, BB KRB KNKEMETRAENEZEE,
BmASLHERTHNENE. STHFREMFPEIEF R, EAREBRNHEN—E
REARNARTMFIE, BT ENRZENSEBNHITEMEFEENEEZEERRIA, A
BRL AR, CISG EANEEFEEEMESBITANTE, FENEMULFITH, N
HEATHHER. AMEERRZF, BATFZITERNTHHEXETE, SEHENAE
ZHMRHANER T5H5 ARNRF . XHMEM CISGC AR —M RN H L H—HES 78
%FB71E CISG HiNtEoRINAE, FITEETEBRAVEERR.

In the author’s mind, calculation of interest under Article 78 depends on its function. Due
to scarcity, people’s cognitive-psychological reflection or inflation, interest as the time value of
money shows an economic theory, i.e. current value of money is always more than its future
value. To avoid devaluation, it’s well known that businesspersons don’t leave their money idle.
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When payment is in arrears, the creditor cannot use due sum to pursue its current value and will
suffer devaluation of the same sum in the future and vice versa the debtor could benefit from
late payment. In this sense, interest under Article 78 is to keep the value of payment unchanged,
even if it’s in arrears. Market interest rate reflects the level of inflation and the degree of
devaluation according to market situation and could correctly evaluate the time value of money.
On the contrary, legal interest rate, also called official rate, is decided by the government and
unchanged in certain period as a monetary policy to regulate macro economy. Therefore, market
interest rate shall be applied to Article 78 in conformity with the private feature of CISG to
regulate micro economy. Regarding different market interest rates in different contracting
countries, the degree of devaluation is also different for the creditor on one hand and the debtor
on the other hand. To determine right rate under Article 78, its function must be considered in
line with general principles of CISG.

AL, EFEESITHEERRUMAFERERUNIEAERT CISG % 78 FHAN—RIER
We (1) 7 %% L XHNMERE THSEERRERNIENRA—MREMNRHAL, FiF5]his
[ AL R RIBWSEERRN, WE 78 FF SN EMNLANFEFRINATRS
AZEHENHFE. BENXAETNHRS AGERNEBmAS R ENNEITHEC, R
IR FIER, #5557 HEAXASEI BB EHE, BFEN. AR AMETE
BERER, BYEENRMER, RIPERANEHASSIMENER. (2) ~AFFENE
BfrRA S M RAMEREISE, XA CISG —M RN, ERXZfTHAE, =X
AN EIHAFRR AR A HN, TTEAZME AL RAENSA. Rk, JmEAEL—
BN EF ALRFEKREHAF LR N BN ARAR L. XRBEAFRERNN. 58
78 FHFBIENTERAMNHTEFRRK, NiZKAEIRAFN TR MMRE SRR ZIHIK
AIESl. X5 78 FHREFREREE 79 FMEMBFTHEN . BMELEIRAFAAT
LFHRBEAN, SHREATZIMEHAZTIANENRAUAL, FERENABH TR
FANERAAF. FHEX E, 578 FNTERIMNITHERT AFEFT .

The author considers that two general principles of CISG could be applied to Article 78.
Firstly, Article 7 (1) confirms good faith as a general principle and its importance for
interpretation of CISG. Accordingly, the function of Article 78 must satisfy good faith between
the creditor and the debtor. Relying on the debtor’s good faith, the creditor expects to receive
due payment on time. Once payment is in arrears, the debtor is obliged to repair his faith and to
protect the creditor’s legal expectation through feasible means. Secondly, fairness is a
fundamental ethic for international trade and certainly a general principle of CISG. During
delayed period, the creditor loses his control over late payment and cannot maximize its use,
while the debtor as a business person shall pursue maximization. It’s unfair. As legal liability
arising of late payment, Article 78 shall serve as a tool to realize fairness and return control over
due payment to the creditor. It’s also fair that liability under Article 78 cannot be exempted on
the ground of Article 79. Even if the debtor is not liable for his failure to pay on time, it’s still
fair for him to pay interest, which is not comparable to maximization of the value of due
payment. In this sense, Article 78 applies equitable liability to late payment.

ETFULESH, £ZFINAE 78 FFEMMNMREE T BAIRARITREIAM=, (R
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ATE P FHER AT RE SEBLX B BAFRERAAE HI , FRIE T BRAX ARIR S A Z B RIS 0
NE. ZBHHFERRTENFL, AR EHIFKE, MREHREN—FHIE. 7ER
MAEEIR A A REEZ M SEFRRR BN, EARZMITETENFEN, ReERHERMIEE
AIARME, PARE SRR A IEIR ST FREA SEFRZ HIA . EHi, 28 78 SRR NELERE
B TERRATEAN— MR L A ARG SN SR A SN IRI TR R R, &
AR A BEBFE SN A RS TR IR IR I IE B M IRTT & B3R 1§ 1 IR ST R A SEFRT= HIAX
RS AR FHIEREBEM NS ARA K. KEFSE—FED<ErEE S BB
(2010) 25 7.4.9 FMENERINFIRMEF ESEEX CISG 5 78 FFI XML —H,
BT WSHERRNAAFRN, XEFMMHELRE CISG 5 78 F#EX FRINAT
ARN—IRITERFIRN, EARANEELEEX. BF—RNE, HEE, MRax ‘8
2B R, EREFERAFERE—NRE. EFREARXT S RE CISG 5 78
FHENERBEMIEMEEARENME, —77mE, MCISC KGN —MRIRNE Lz
HEREEMz, EHRRRTER KEFR—WEDEIFREEERBND 3 749 FHE
MFRGZEBBEAESVNR S RO HESEFRHITERS I HIEUHESE 78 FHNF
R, A LLEEKTE CISG % 7 FRIZAMEN AR ESMMEEMENERYR, 5
—HE, ZHRBEFTEEERFEEMEPERETZINZER, BN &HNEERN
HORFEHERARIZN S, Bt SEI CISG 58 78 £F ENEEFr LR — R AFHEM
According to analysis above, the author concludes that the function of Article 78 is to
provide minimum compensation to the creditor to ensure the creditor’s control over due
payment regardless of delay, so good faith and fairness are repaired. By nature, market interest
is not sort of profit rather than a tool against devaluation. Regardless of real loss due to late
payment, market interest is objectively calculated and only means minimum compensation to
make it possible for the creditor to take control over due money. Thus, the rate under Article 78
of CISG shall be normal bank short-term lending rate, which is available to normal commercial
borrowers under normal conditions for the currency of payment at the place of payment. In this
way, the creditor could borrow the same sum of money as late payment and pursue its
maximization as the debtor does. Unlike Article 78 of CISG, Article 7.4.9 of <UNIDROIT
PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS 2010> (UNIDROIT
PRINCIPLES) expressly establishes a mechanism to determine the rate of interest on late
payment. This mechanism is conformity with the author’s conclusion on Article 78 of CISG and
reflects general principles of good faith and fairness. To this extent, this mechanism is helpful to
courts and tribunals when they want to confirm a right rate under Article 78 of CISG according
to its general principles of good faith and fairness. It’s noted that arbitrators tend to apply unified
and fair rules, compared to national judges, who have more ‘homesick feeling’ than arbitrators
have in international trade. The author believes that this article makes much sense to
international commercial arbitration while application of Article 78 of CISG involves. On the
one hand, as minimum compensation, interest under Article 78 of CISG could be calculated
according to the rate determined by general principles of CISG. Arbitral tribunals could directly
invoke Article 7 of CISG to find the reasonable and legitimate solution without referring to
Article 7.4.9 of UNIDROIT PRINCIPLES and interpreting its mechanism as a usage or
reasonable rate, which is not broadly accepted. On the other hand, contracting countries’ courts
will be affected by this solution with its popular application by arbitral tribunals. In the end, the
gap under Article 78 of CISG will be filled in line with uniformity of application in international
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Dacheng has 5 foreign associated firms in its oversea network and maintain long standing steady strategic
partnership with another 9 foreign law firms.
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In 2009, Dacheng Law Offices joined the World Services Group (WSG) as its only member in China.
WSG is the world's largest independent multidisciplinary professional service organization with members
including professional service providers such as leading law firms, accounting firms, investment companies
and financial institutions in the world, whereby Dacheng has established long term steady channel for
exchanges, communications and cooperation with law firms and more than 80000 lawyers from more than
100 countries. Dacheng’ global network of legal service is linked with WSG’s global network through its
membership, which launches Dacheng’ client service system to the international arena and puts Dacheng into
a better position to serve the diversified and comprehensive demands of the legal service market.
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