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Labor and Personnel Disputes on the “Selective Second Child” Policy

The issue “selective second child” has been hotly debated all along since China announced its
decision nearly a year ago to loosen its family planning policy and implement the “selective
second child” policy, successively followed by local governments’ relevant regulations and
rules', while employers and employees are very concerned about how to cope with the policy
and how to guarantee compensation and benefits. We wrote this newsletter to answer the hot
issues and explain relevant laws and regulations.

A. What is China’s Selective Second Child Policy?

According to the policy, a couple can now have a second child on the conditions that:
1. either of the parents is an only child; and

2. only achild has been given birth to.

The new policy does not apply in case the firstborn are twins or multiple births. Therefore
“selective second fetus” is not an appropriate wording, and we should put it as “selective second
child” instead.

Restrictions on childbearing age and birth interval have been also specified in some provinces
and municipalities. For example, a couple in Beijing can only have a second child four years
after having their first or the mother should be older than 28 years when she gives birth to the
second child. No restrictions have been made in Shanghai. The rules vary from province to
province regarding the policy.

With the enforcement of the new policy, another dispute is also settled: whether a “selective
second child” breaks the rule or not depends on whether the time of birth instead of the time of
pregnancy is later than the commencement date of the new policy.

B. What benefits will be enjoyed if having a “selective second child”?

If a female employee gives birth to a second child in compliance with the family planning policy,
she should be under the special labor protection for female employees specified by the Labor
Law, the Employment Contract Law, the Law on Protection of Women's Rights and Interests, the

' It is specified in the Resolution of the Standing Committee of the National People s Congress on Adjusting and
Improving the Family Planning Policy (December 28, 2013) that “we approve the launching and implementation of
the policy of allowing couples to have two children if either parent is an only child. The people's congresses of all
provinces, autonomous regions and municipalities directly under the Central Government or the standing committees
thereof shall, in accordance with the Law on Population and Family Planning and this Resolution and in light of their
local conditions, amend relevant local regulations or make new provisions in a timely manner.
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Special Provisions on Labor Protection of Female Employees and other applicable laws and

regulations. That is to say, she may be entitled to most of the benefits when having the first baby,
specifically:

1. Special protection during the maternity leave, pregnancy and lactation period: an
employer should give special protection to female employees during the above period
according to law. Termination of employment contract and employment expiration
shall be subject to the restrictions in the Employment Contract Law, and legal
protection should be given in terms of their remuneration and work assignment: for
example, break may be taken on working days before giving birth; employees shall not
extend the working hours or arrange night shifts of female employees who are
pregnant for seven (7) months or more and who breast-feed babies less than one year
old; breastfeeding leave shall be deemed as normal attendance in case of salary
adjustment.

2. Maternity leave: a female employee who gives birth after 28 April 2012 shall have 98
days of maternity leave, of which 15 days may be taken before giving birth. In case of
a dystocia, additional 15 days of leave shall be taken. In case of a multiple birth,
additional 15 days for each additional baby shall be taken.

3. Antenatal leave and breastfeeding leave: a female employee in her pregnancy of the
seventh month or later (more than 28 weeks) may take antenatal leave, with approval
of the employer, if her work is arranged properly. A female employee may take
breastfeeding leave during the period from the date of giving birth to the date when the
baby is one year old, with approval of the employer, if she is in any difficulty and her
work is arranged properly. The breastfeeding leave last for 6 months and a half. Her
salary during such period shall not be lower than 80% of her original salary. More
protection measures are set forth in Shanghai’s local regulations®.

4. Prenatal physical examination: if a pregnant female employee undergoes prenatal
physical examination during working hours, the time spent for such examination shall
be included in her working hours, and her salary of such time shall be paid.

5. Breastfeeding time: female employees who do not take breastfeeding leave to
breastfeed babies less than one year old shall be given one hour of breast-feeding at
work.

C. What benefits will not be enjoyed if having “selective second child”?

However, a female employee giving birth to a second child according to the current family
planning policy is not entitled to late childbirth leave and such other awards that are given to
parents of only child, mainly including:

1. Afemale employee will not be given late childbirth leave or maternity subsidy for late
childbirth, nor will her spouse enjoy late childbirth nursing leave. Some local
regulations (such as Shanghai, Beijing, Tianjin and Chengdu) specify that a married
female employee giving birth to her first child at the age of 24 or above may have an
additional 30-day leave for the late childbirth.

> Article 23 of the Measures of Shanghai Municipality for Implementation of the Law on Protection of Women §
Rights and Interests dated 26 April 2007: “A female employee who is pregnant at elder age or who is certified by the
medical and health institution at grade 2 or above that she has recurrent miscarriages, major pregnancy syndrome,
pregnancy complication or other conditions that may affect normal fertility may apply for antenatal leave and the
employer shall approve it. An female employee who is certified by the medical and health institution at grade 2 or
above that she has any postpartum disease seriously affecting the health of mother and infant may apply for
breastfeeding leave and the employer shall approve it.”
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2. Neither a female employee nor her spouse may have the only-child parent allowance

and a lump-sum award at retirement or any other benefits given to such parents that
have been issued the Honor Certificate for Only-Child Parents.

D. Can employers require female job candidates to promise not giving birth to a second
child?

It is specified in the laws of China that an employer shall neither refuse to hire a woman nor
increase its threshold in hiring women with the excuse of gender in recruitment, other than the
jobs or positions unfit to women as specified by the State’s laws and regulations, and shall not
make any provision restricting its female employees from getting married or pregnant in the
employment contract®. In real life, many enterprises are not willing to recruit female employees,
especially female employees giving birth to a second child, for avoiding extra expenses, which
comes down to a sort of employment discrimination and is not allowed by laws.

E. Can employers terminate the employment contract with female employees giving birth
to a second child in violation of the policy?

Acrticle 4 of the Provisions on Labor Protection of Female Employees implemented before 28
April 2012 provides that “neither the base wage shall be lowered nor the employment contract
dissolved of a female employee during her pregnancy, confinement or lactation”, while Article
15 prescribes that “where a female employee violates the State’s family planning policy, her
labor protection shall be subject to the family planning policy and these Provisions shall not
apply”. In practice, some employers terminate, directly according to such Provisions, the
employment contracts of the employee unmarried and giving birth to a baby or the employee
giving birth to a second child in violation of the policy, or include such actions as serious
discipline violation in their internal rules and regulations and then employment relationship will
be terminated on this basis. It was supported by some authorities in some provinces at that time,
and even more, it was directly stipulated in some local regulations that employment contract
may be terminated directly if a female employee breaches the family planning policy.

An outstanding change appears in the Special Provisions on Labor Protection of Female
Employees that came into effect as of 28 April 2012, i.e., Article 15 of the Provisions on Labor
Protection of Female Employees is deleted, and it is specified in Article 5 of the Special
Provisions that “An employer shall not lower the salary of the female employee, dismiss, or
terminate the employment or engagement contract with any female employee because she is
pregnant or gives birth to or breastfeeds a baby.”

In addition, the Supreme People’s Court issued a typical case this year to confirm it an illegal
termination that the employer set forth noncompliant second-child birth-giving as serious
discipline violation in its internal rules and regulations and then terminated the employment
contract with the involved employee on the ground of serious discipline violation. The employer
may criticize or educate the female employees breaching the family planning policy who are
taking maternity leave, withhold payment of salary or pay sick-leave salary, etc.

* Article 27 of the Employment Promotion Law: “An employer shall neither refuse to hire a woman nor increase its
threshold in hiring women with the excuse of gender in recruitment, other than the jobs or positions unfit to women
as specified by the State’s laws and regulations. An employer, when recruiting female employees, shall not make any
provision restricting them from getting married or pregnant in the employment contract.”
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Case Study: Guiding Case of the Supreme People’s Court: Illegal

Dismissal of Female Employee Giving Birth to a Second Child

Ms. Tan joined a media company in October 2007 and her employment contract will expire in
2016. In 2012 Ms. Tan gave birth to a second child without obtaining a Birth Permit and had not
gone to work since then. In February 2013, the media company discharged the employment
relation with Ms. Tan with the reason of absenteeism. The media company claimed that Ms. Tan
did not inform the company that she would give birth to a second child until she asked for
maternity leave in December 2012 and did not present the Service Certificate for Child-Bearing
so it did not approve her leave application; Ms. Tan left her post without permission, so the
company had legal ground to terminate the employment contract and did not need to pay
compensation. Ms. Tan argued that no absenteeism was made because she took the maternity
leave with the oral consent of her supervisor.

The first instance court ruled that the media company would have to pay compensation for
illegal termination of employment contract to Ms. Tan. The media company lodged an appeal.
The court for second instance held that Ms. Tan applied to the media company for maternity
leave before she gave birth while the media company did not approve it for the reason that Ms.
Tan had not presented the Service Certificate for Child-Bearing and decided the termination of
employment contract on ground of absenteeism, however it is not specified in the labor rules
and regulations of the media company or the employment contract with Ms. Tan that the
employment relationship may be discharged in the abovementioned circumstance. Therefore,
the court dismissed the appeal and sustained the original judgment.

We hold opinion that the employer shall stipulate detailed employee leave application process
and conditions and shall keep relevant employee leave proofs well with a sound management
system. The employer should properly keep relevant evidence on and legally deal with in a
positive manner any non-compliance of employee, and must handle with great care in case of
termination of employment contract or any other major labor issues without haste.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource
Committee of Dacheng Law Offices, which is for informational purposes only and does not
constitute legal advice. Readers should contact us for legal advice on any particular issue. Entire
content copyright is owned by the Committee. Reproduction and distribution of this newsflash
in whole or in part without the written permission of the Committee is expressly prohibited.
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