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Conditions of Concluding a Non-fixed Term Labor Contract

According to Article 14 of the Labor Contract Law of the People’s Republic of China, when
certain conditions are fulfilled, the employer shall conclude a fixed-term labor contract with
the employee if it is proposed by the employee to renew the contract. Quite a number of
enterprises deem this provision as an obstacle to the enterprise development and seek evasion
of the statutory obligation as far as possible. This article briefly illustrates the conditions of
concluding a non-fixed term labor contract and it is for your reference only.

I.  Concept of Non-fixed Term Labor Contract

It is set out in Article 20 of the Labor Contract Law that the term of a labor contract may be
fixed, non-fixed or set according to a certain amount of work to be fulfilled.

A non-fixed term labor contract, refers to a labor contract for which the employer and the
employee have agreed that the date of termination is not fixed, namely, a labor contract
without a specific termination date. Nevertheless, under the circumstances described in Article
19 of the Implementation Regulations for the Labor Contract Law, the employer may still
terminate the non-fixed term labor contract.

I1. Conclusion of a Non-fixed Term Labor Contract

Pursuant to Article 14 of the Labor Contract Law, a non-fixed term labor contract is normally
concluded under three circumstances: a non-fixed term labor contract may be concluded; a
non-fixed term labor contract shall be concluded or a non-fixed term labor contract is deemed
to have been concluded.

1. situation that a non-fixed term labor contract may be concluded

Upon negotiation and consensus between the employer and the employee, a non-fixed term
labor contract may be concluded. In light of the principle of autonomy of will, as long as the
employer and the employee reach an agreement, a non-fixed term labor contract may be
concluded by the two parties directly. Certainly, the conclusion of a non-fixed term labor
contract does not affect the availability of probation period in the labor contract which may be
agreed by the two parties. However, the probation period shall not exceed six months.

2. situations that a non-fixed term labor contract shall be concluded

A. The employee has worked for the employer for a period of 10 years consecutively.

The employee should have worked for the same employer for 10 years or above before he or
she proposes to conclude a non-fixed term labor contract with the employer. In other words,
the period for which the employee has worked in the enterprise should reach 10 years or above
without any interruption of the period. By contrast, the condition of this situation will not be
fulfilled in the event of any discontinuance of the employment relationship, even if the
employee may have worked for the same employer for 10 years or above cumulatively.

B. When the employer first implemented the labor contract system or when a new labor
contract is concluded upon restructuring of a State-owned enterprise (SOE), the employee
has worked for the employer for a period of 10 years consecutively and will attain his or
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her statutory retirement age in less than 10 years’ time.

This situation arises along with some historical reasons of Chinese characteristics. Our country
has carried out the reform of SOEs in middle-1980s and since then the employment system has
been implemented in SOEs. From 1 October 1986, SOEs have been promoting and applying
the contractual system of employment to the newly-recruited employees universally. And after
the Labor Contract Law took effect, labor contract system has been widely executed by
various enterprises. Nevertheless, before the system was introduced, some employees of
enterprise had already served for quite a long period. After the implementation of labor
contract system, many senior employees found it difficult to adapt themselves to the new type
of employment relationship. In addition, the problem of weak competitiveness in the labor
market emerged and the limitation by age made it difficult for them to improve and make
progress. Those employees were concerned not only about whether the labor contract with the
employer could be renewed, but also the period of the renewed contract in case it may affect
their retirement treatment. Therefore, when formulating relevant laws and policies, the State
took the interests of employees who had made much contribution to the country and the
enterprise into full consideration. For those who have worked for the employer for a period of
10 years consecutively and will attain his or her statutory retirement age in less than 10 years’
time, when concluding a labor contract, it is permissible that they propose to sign a non-fixed
term labor contract with the employer. And if so required, the employer must conclude a
non-fixed term contract with the employee. However, where an employee has worked for the
employer for a period of 10 years but will not attain statutory retirement age in 10 years’ time,
the condition of this situation is not fulfilled.

C. Where a fixed-term labor contract has been concluded twice consecutively and the
employee who does not fall under any of the categories stipulated in Article 39 and item (1)
and item (2) of Article 40 renews his or her labor contract.

Four conditions need to be fulfilled in order to apply the above situation:

i. The fixed-term labor contract must be concluded twice consecutively by the
employee with the same employer though there is no statutory restrictive requirement
for the length of fixed-term of each contract.

ii. No cause of unilateral termination by employer as stipulated in Article 39 could be
applied to the employee, and the following situations do not exit:

a. The employee suffers from an illness or a non-work-related injury and is unable
to undertake the original duties or other duties arranged by the employer following
the completion of the stipulated medical treatment period:;

b. The employee cannot perform his or her duties and remains to be incapable of
performing the duties after training or job transfer.

iii. The employee proposes or agrees to renew the labor contract.

iv. The employee does not propose to conclude a fixed-term contract.

To conclude the above three situations, it is not hard to detect there is a prerequisite that the
employer and the employee should remain a consecutive and stable employment relationship
for the purpose of entering into a mandatory non-fixed term labor contract. The requirement is
to the benefit of striking a balance between the need of short-term employment in order to
reduce labor costs and the protection of the legitimate rights and interests of the employees, as
well as preserving a stable employment relationship.

3. situation that a non-fixed term labor contract is deemed to have been concluded
Where an employer fails to conclude a written contract with an employee after one year has

lapsed since the date of employment, the employer and the employee shall be deemed to have
concluded a non-fixed term labor contract. It is noteworthy that a deemed concluded labor
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contract could not take place of the formal contract. In case the employer fails to conclude a
non-fixed term labor contract, it shall pay the employee double monthly wages for the period
of more than one month but less than one year from the date of employment.

I11. Change and Termination of a Non-fixed term Labor Contract

A labor contract is concluded by the employer and the employee on the basis of mutual
agreement and the same applies to a non-fixed term labor contract. After negotiated consensus
has been reached, the two parties could make changes or adjustments to the contents of the
non-fixed term labor contract.

Once entered into, a non-fixed term labor contract is not absolutely free from the possibility of
being terminated. The employer may terminate the contract under any of the fourteen
circumstances stipulated in Article 19 of the Implementation Regulations for the Labor
Contract Law.

Case Study:

Mr. A entered Company ONE in January 2000. In February 2005, Mr. A terminated the labor
contract with Company ONE by mutual agreement and they had gone through the formalities
of termination. In May 2005, Mr. A was employed again by Company ONE and the two
parties agreed that the term of the labor contract should start from 9 May 2000 to 31 December
2010. In the beginning of December 2010, Company ONE informed Mr. A in writing that the
labor contract would expire on 31 December 2010 and accordingly invited him to negotiate on
a renewal of labor contract for a term of 3 years. Mr. A considered that he had concluded
fixed-term labor contract twice with the company consecutively. Additionally, he has worked
for the employer for over 10 years, therefore Mr. A requested a non-fixed term labor contract
to be concluded which was refused by Company ONE. As a result, Mr. A filed a petition to the
local Labor Dispute Arbitration Committee claiming for a non-fixed term labor contract with
the company. After trial, the Committee rejected his claim.

In this case, despite that Mr. A had concluded fixed-term labor contract with the company
twice and the cumulative term served has amount to 10 years, the two contracts were not
concluded consecutively and also the years of service were not cumulative. Mr. A could not
rely on Article 14 item (2) of the Labor Contract Law to claim a non-fixed term labor contract
and Company ONE was entitled to reject the proposal of a non-fixed term labor contract.

Written by: Ying Liu

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dentons.cn.
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owned by the Committee. Reproduction and distribution of this newsflash in whole or in part
without the written permission of the Committee is prohibited.
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