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PRC Labor and Employment Law Newsflash

January, 2013

Material Impacts on Labor Dispatchment Arising from the
Amendment of PRC Employment Contract Law

On December 28", 2012, the Standing Committee of the 11" National People’s
Congress of the People’s Republic of China promulgated the decision on the
amendment of the PRC Employment Contract Law (“Employment Contract Law”)
at its 30™ meeting. The amendment directly aims at regulating the labor
dispatchment by addressing some existing “legislative gaps” since the initial
promulgation of the law. For your reference, we have summarized below these
new and amended articles and analyzed the main impacts which may be generated
on the management and operation of the enterprises:

1. Increasing the threshold to establish a labor dispatching company: the
registered capital shall be no less than RMB two million; the company shall
have proper and fixed business offices and facilities accommodated to its
business; the company shall also have a management system of labor
dispatchment in compliance with laws and regulations; and other requirements
prescribed by the laws and regulations. In the meantime, in order to run the
business of labor dispatchment, it is necessary to obtain the administrative
permit from the labor administrative authority. In our view, the said article
considerably increases the threshold to set up a labor dispatching company,
especially by adding the requirement to obtain the administrative permit.
(Article 57 of the Employment Contract Law)

2. Further ensuring that employees hired through labor dispatching companies are
offered the same conditions as the employees directly employed by receiving
units: the dispatching employees shall have the right to receive the same
payment as any regular employees of the receiving units for the same work;
The receiving units shall follow the principle of equal payment to apply the
same labor compensation distribution measures to the dispatching employees
as any regular employees of the same working position; If a receiving unit has
no employee in the same position, the labor compensation shall be determined
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with reference to the labor compensation paid in the place where the receiving
unit is located to employees in the same or similar position. At the same time,
the labor dispatching companies shall sign employment contracts with the
dispatching employees and sign labor dispatchment agreements with the
receiving units to clearly stipulate or conclude that the labor compensation paid
to the dispatching employees shall be in compliance with this provision. This
article may prevent the purpose of the companies to reduce the employment
costs through labor dispatchment. (Article 63 of the Employment Contract
Law)

3. Specifying the scope of application labor dispatchment: employment through
employment contracts is the basic way of employment form in China. Labor
dispatching is a supplementary form, which should be arranged only for
temporary, auxiliary or substitute positions. Temporary positions refer to those
which last no longer than six months; auxiliary positions refer to those that
provide a supportive service to the positions; and substitute positions refer to
vacancies left by regular employees who leave their jobs to take vacations or
study full time and replaced by other laborers during a certain period of time.
Of course, the revised law only requires the dispatchment employment meeting
one of the said three characters rather than all of them at the same time. The
receiving units shall strictly control the number of dispatching employees
according to such proportion to be specified by the labor administrative
authority under the State Council. Thus, the abuse of the dispatchment
employment would be curbed. (Article 66 of the Employment Contract Law)

4. Strengthening the penalties to labor dispatchment companies and receiving
units: the revised article enhances the amount of the administrative penalties
and thus increases the costs of violating the law for the enterprises.

Article

Previous

Current

92

If a labor dispatching company
violates this Law, the labor
administrative authority and
other  relevant  competent
authorities shall order it to
rectify the situation. If the
circumstances are serious, the
said authorities shall impose a
fine of no less than RMB
¥ 1,000 and no more than
RMB ¥ 5,000 for each person,
and the administrative

If anyone or any legal entity
violates this law, running a labor
dispatchment business without the
corresponding  permission, the
labor administrative authority
shall order relevant individual or
entity to stop the illegal practice,
confiscate the illegal gains and
concurrently impose a fine of no
less than one time and no more
than five times of the illegal gains;
if there is no illegal gain, a fine of
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department of industry and |no more than ¥ 50,000 can be
commerce shall revoke the | imposed.

business  license. If  the
employee(s) dispatched | If a labor dispatching company or
suffer(s) harm, the labor | a receiving unit violates this Law,
dispatching company and the | the labor administrative authority
receiving unit shall be jointly | and other relevant competent
and severally liable for the | authorities shall order it to rectify
damages. the situation within a certain
period of time; if the situation is
not rectified after the time limit
expires, it shall impose a fine of
no less than RMB ¥ 5,000 and no

more than RMB ¥ 10,000 for each
person, and the administrative
permit for the dispatchment
business shall be revoked. If the
employee(s) dispatched suffer(s)
harm, the labor dispatching
company and the receiving unit
shall be jointly and severally
liable for the damages.

Case Study: Should the employees dispatched enjoy the
same right as the regular employees?

Mr. Wang was dispatched by Labor Dispatching Company A to work at Company
B and he signed an employment contract with Company A. On 31* October 2011,
Mr. Wang signed an agreement on mutual termination with Company A and both
parties agreed to terminate the employment contract. On 25" October 2011,
Company B issued a notice that due to the consecutive losses, Company B decided
to stop production since 5" November 2011 and employees who signed the
termination agreement with Company B would enjoy a bonus of three-month
salary besides the statutory severance payment. Mr. Wang held the opinion that he
was an employee of Company B and had signed the termination agreement on 31%
October 2011. Therefore, Company B should pay him the severance payment and
the bonus of three-month salary, meanwhile, Company A should bear jointly
liabilities. He applied arbitration at the local labor dispute arbitration committee in
the city of Shanghai for the said claims, but the committee made an award against
him. Mr. Wang then sued at the people’s court but the court also dismissed his
claims.
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In this case, Mr. Wang established an employment relationship with Company A
which dispatched him to work at Company B. As a result, there was no
employment relationship between Mr. Wang and Company B and the notice issued
by Company B was for employees under the employment relationship, so Mr.
Wang did not satisfy the conditions to be entitled to the bonus and the severance
payment. That is the reason for the committee or the court to have not supported
his claims. However, because of the amendment of the Employment Contract Law,
whether the said extra bonus can be adjusted into the scope of equal payment right
in general definition will remain arguable.

This newsflash is prepared by the Labor Law Team of Dacheng Law Offices.
Members of the Labor Law Team: Kent Xu, Grace Yang, Anderson Zhang, John
Zhou, Novel Sun, Shane Luo, Susan Shan and Maggie Kong. If you have any
inquiries regarding the PRC employment law matters, please contact us at
laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any
legal advice. Readers may contact us for legal advice on any particular issues.
The copyright of the entire content is owned by our team. Reproduction and
distribution of this newsflash in whole or in part without the written
permission of our team is expressly prohibited and we reserve all legal rights.
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