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Concurrence of Work-Related Death and Third-Party Tort

Compensation

—— A case study of employer purchasing no work-related injury insurance for employee

An employee, with no work-related injury insurance effected by his employer, was hit by a
third-person’s car on his way to work and died from ineffectual rescue. His death was
identified as work-related death. Can the employee’s dependants obtain the work-related
death compensation after receiving some third-party tort compensation?

1. Limited Re-Compensation at the Concurrence of Work-Related Injury and
Third-Party Tort

It is first specified by the Reply of the Supreme People s Court on Issues concerning Whether
a Worker or his Relatives can Obtain Work-Related Injury Insurance after Receiving Civil
Compensation [(2006) Min Ta Zi No. 12] that an employee’s dependants can receive both
work-related injury and tort compensation at the concurrence of work-related injury and
third-party tort: “A worker, who suffers from work-related injury for a third party’s reason, or
his close relatives can apply to the work-related injury insurance institution for work-related
insurance benefits according to Article 37 of the Work-Related Injury Insurance Regulation
after receiving civil compensation from such third party”.

However, compensation limits differ in local juridical practices. The Answers of the Civil
Court 1 of Shanghai High Peoples Court on Certain Issues concerning the Cases on
Concurrence of Work-Related Insurance and Third-Party Tort Compensation (July 1, 2010)
defines that no re-compensation shall be made, at the concurrence of work-related insurance
and third party tort, to original wages and benefits as one of work-related insurance
compensation (same as below) (if loss due to absence from work has been compensated, as
one of tort damage compensation, same as below), medical expenses, nursing and life care
expenses during the paid leave period (nursing expenses), board expenses in hospital,
transportation expenses, accommodation expenses for medical treatment in any other
province or city (accommodation and board expenses for medical treatment in any other
province or city), rehabilitation and treatment expenses (rehabilitation, rehabilitation nursing,
appropriate cosmetic surgeon, and follow-up treatment expenses), expenses of assistive
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devices (expenses for disability aids), pension for dependants (living expenses of dependants),
funeral grants (funeral expenses).

Article 6 of the Minutes of the Symposium of Guangdong Higher Peoples Court and
Guangdong Labor Dispute Arbitration Commission on Certain Issues concerning Labor
Dispute Case Trial (Yue Gao Fa [2012] No. 284) states that “If a third party has undertaken
tort compensation liability and the employee or his close relative claims the employer for
work-related insurance benefits, the expenses of medical treatment, assistive devices and
funeral should be deducted from the liability of the employer for work-related insurance.”

Different local regulations have directly brought about unfair results, i.e., different
compensation in different places under the same circumstance. This issue has been specified
expressly in the Provisions of the Supreme People § Court on Several Issues concerning the
Hearing of Administrative Cases of Work-Related Injury Insurance promulgated in 2014 that
“Where a worker suffers from work-related injuries due to reasons attributable to a third party,
and the relevant social insurance agency refuses to pay work-related injury insurance benefits
on the ground that the worker or his close relative has filed a civil lawsuit against the third
party, the competent people’s court shall not uphold the contention of the social insurance
agency, but the medical expenses already paid by the third party shall be excluded”.

2. How to Identify “Paid”

Article 12 of the Guidance of Shenzhen Intermediate Peoples Court on Cases of
Work-Related Injury Compensation (effective from August 2009) states that “If an employee is
injured due to a third-party tort and receives tort compensation first, his work-related injury
compensation will not be affected, but the expenses of medical treatment, funeral and aid
replacement shall not be claimed again”. In 2010, | initiated labor arbitration on behalf an
employee’s dependants against the employer which failed to purchase social insurance for the
employee, claiming for work-related death compensation, including funeral expenses and
medical expenses. The arbitral award upheld all the arbitration claims, but the employer
applied to Shenzhen Intermediate People’s Court for cancellation of the award on the ground
that failure of the employee’s dependants to inform the arbitration court of having obtained
funeral expenses and medical expenses in a third-party tort dispute case falls into “the
opposing party concealing any evidence which is sufficient to affect the impartiality of the
award”. Although the judge of the tort case upheld the claims for funeral expenses and
medical expenses, there is no enforceable property of the third party. It is my opinion that it
should be subject to the received compensation instead of the effective but non-enforceable
verdict, and the employee’s dependants had not concealed any evidence which is sufficient to
affect the impartiality of the award, so the award should not have been cancelled.

Shenzhen Intermediate People’s Court held that the funeral expenses were one-time payout
which had been upheld in the third-party tort dispute case and the dependants couldn’t be
double compensated; and the dependants concealed in the arbitration the fact that the claim
for funeral expenses was upheld, resulting in the award upholding the claim for funeral
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allowance, which falls into “concealing any evidence which is sufficient to affect the
impartiality of the award”, so the court ruled to cancel the award. Then | brought a separate
suit on behalf of the dependants against the employer for compensation, insisting on claiming
for funeral expenses, but Shenzhen Intermediate People’s Court still rejected it for the reason
that the effective judgment of the third-party tort case had upheld the relative’s claim for
funeral expenses and the dependants might apply for enforcement once the third party had any
property for compensation.

This issue has been specified expressly in the Provisions of the Supreme Peoples Court on
Several Issues concerning the Hearing of Administrative Cases of Work-Related Injury
Insurance that “Where a worker suffers from work-related injuries due to reasons attributable
to a third party, and the relevant social insurance agency refuses to pay work-related injury
insurance benefits on the ground that the worker or his close relative has filed a civil lawsuit
against the third party, the competent people’s court shall not uphold the contention of the
social insurance agency, but the medical expenses already paid by the third party shall be
excluded”. The expression “already paid by the third party” is more elaborate than that “the
employee obtains tort compensation first”. Even if the claim for medical expenses is upheld in
the effective judgment of a third-party tort case, while the third party has not made the
payment, the employee/his dependants still may make the claim.

3. How to Pay Pension

The Work-Related Injury Insurance Regulation specifies that the amount of pension for
dependants shall be adjusted in due time by the social insurance administrative authority of
the pooling area in light of the change to the average wage of workers and living costs thereof.
Measures for adjustment shall be formulated by the people's government of the province,
autonomous region or municipality directly under the Central Government. The Regulation of
Guangdong Province on Work-Related Injury Insurance regulates that the amount of pension
for dependants shall be adjusted every year based along with the increase in the average wage
of workers and shall not be adjusted in case of negative increase in the average wage of
workers, and the dependants may not receive the pension unless in every June and December
he provides the certificate of existence issued by the employee or the household registration
department at his residence. The Opinions of the Ministry of Human Resources and Social
Security on Certain Issues concerning the Implementation of the Work-Related Injury
Insurance Regulation requires that all benefits payable by the work-related insurance fund
shall be paid according to the relevant provisions of the Work-Related Injury Insurance
Regulation and no long-term benefits may be paid in one lump sum. It is thus clear that if the
pension for dependants is paid by a work-related insurance fund shall it shall be paid regularly
and no payment in one lump sum shall be supported.

However, | believe that the above payment applies to social insurance funds instead of
employers. As generally no employer is willing to pay compensation, it happens often that the
employer creates difficulties or delays/refuses the payment when the dependants claim against
the employer for compensation every month. It is also very inconvenient for the dependants to
regularly apply for enforcement, while the employer might be likely to close down at any time.
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The employer did not purchase the work-related injury insurance which should be purchased
for the employee, breaching relevant laws and regulations, so the employer should be
responsible for its behavior. Therefore, it would be better for the employer to make
compensation in a lump sum by reference to the Interpretation of the Supreme People § Court
on Certain Issues concerning the Application of Law in Trying Cases on Compensation for
Personal Damage at the payment of pension for dependants.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee of
Dacheng Law Offices, which is for information purpose only and does not constitute legal advice.
Readers may contact us for legal advice on any particular issue. Entire content copyright is owned by
the Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is expressly prohibited.
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