PRC Labor and Employment Law Newsflash — June 2015

KRBT S i~

BEReF }?(5.‘!\"!’-‘ l 992

AL OGBS THE WORLD TO CRTATE RINLLIANT.

3

Se o

©Dacheng Law Offices

/ . .r )/
PRC Labor and Employment Law Newsflash
June 2015

What to Observe if Terminating Employment Contract

for “Seriously Violating Corporate Rules and Regulations”

Employers in their human resources management tend to unilaterally terminate employment
contracts on the grounds that their employees seriously violate corporate rules and regulations.
In juridical practice, this type of cases occurs in a high proportion to labor dispute cases.
Consequences were unfavorable for employers because they ignored some details in many
such cases, which in our view could have been avoided. We discuss and summarize the points
for employers’ attention and reference at the unilateral termination of employment contracts
as follows:

I. Legality, reasonability and validity of corporate rules and regulations

1. Corporate rules and regulations should be formulated through democratic consultation. For
the legal basis, please see paragraph 2 of Article 4 of the Employment Contract Law', as well
known.

2. Corporate rules and regulations must be publicized or informed employees. It is the
publication procedure of, and a prerequisite towards bringing into force, corporate rules and
regulations.

3. Corporate rules and regulations formulated by employees should comply with the law. Any
corporate rules and regulations conflicting with any state law, regulation or rule might be held
illegal and invalid and could not be taken as a ruling basis.

4. Corporate rules and regulations should also be reasonable. In another word, the severity of
a disciplinary breach should match its punishment. In the event that severe punishment is
given to an employee who makes minor disciplinary breach, it might be held unreasonable
and therefore would be not accepted.

I1. Fixing evidence of disciplinary breach
The employer should fix the evidence proving an employee’s violation of corporate rules and

! Paragraph 2 of Article 4 of the Employment Contract Law: “When formulating or modifying the rules and regulations, or
making decisions on important matters, which have a direct bearing on the immediate interests of employees, such as
remuneration, working hours, rest and vacation, occupational safety and health, insurance and welfare, training, labor
discipline and labor quota control, the employer shall, after discussion by the conference of workers or all the workers, put
forward plans and suggestions and make decisions after consulting with the labor union or the employees’ representatives on
an equal footing.”
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regulations before termination of the employment contract. A disciplinary breach should be
ascertained with evidences. According to Article 13 of the Interpretation of the Supreme
People s Court on Certain Issues Concerning the Application of Law in the Trial of Labor
Dispute Cases®, the employer shall bear the burden of proof for the argument that its
employee seriously violates discipline. Therefore, it is essential to fix the evidence regarding
employee disciplinary breach.

I11. Timely handling disciplinary breach

A disciplinary breach should be handled promptly after being discovered and ascertained. If it
is not handled in time, the punishment given by the employer might be held invalid. Moreover,
if more than one disciplinary breach of an employee at different time is handled together, it
should be inevitably held by judicial officers as framing up of disciplinary breach records for
the purpose of terminating the employment contract.

IV. Timely notification

The handling decision should be notified to the employee concerned in writing, of which the
proof of service should be kept. The notice of termination of employment contract shall not
take effect until it is delivered to the employee concerned. In practice, many times handling
decisions have not been delivered to the employee for any reason or, though having been
delivered to the employee, there is no evidence proving such delivery, causing employer at an
unfavorable position in the dispute.

V. Legal procedure of employer’s unilateral termination of employment contract

Where an employer having established a labor union intends to unilaterally terminate an
employment contract, it shall communicate with, and solicit and consider the opinion of, the
labor union. In the event that the employer has not notified the labor union through the above
procedure, if the employee claims damages for illegal termination of employment contract,
the judicial authority should uphold such claim, and the employer should pay compensation
even though the termination is on factual and legal basis.

Case Study: Lost in Lawsuit for Failure to Timely Handle Disciplinary Breaches

Mr. Shi is an employee of Company A. On February 8" 2012, Company A issued a Notice of
Written Warning, giving a written warning to Shi for his neglect of management of Company
A’s important certificates and vouchers, but no evidence proving the delivery of such notice
to Shi has been presented; and Shi declared that he had not received the notice. On December
14" 2012, Company A and its affiliate, Company B, jointly issued the Notices of Written
Warning, giving two written warnings to Shi due to his disciplinary breaches. On January 7"
2013, Company A dismissed Shi on the grounds that it is set forth in the corporate rules and
regulations that an employee shall be dismissed if three written warnings are given to him/her
within two years, and the dismissal decision was examined and approved by the factory

2 Article of the 13 of the Interpretation of the Supreme People 5 Court on Certain Issues Concerning the Application of Law
in the Trial of Labor Dispute Cases: “With regard to a labor dispute arising from the employer's decision on dismissal,
removal, discharge, dissolution of employment contract, reduction of remuneration or calculation of work seniority, the
employer shall bear the burden of proof.”
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director, the HR department, the labor union and the GM. On January 15" 2013, Shi applied
for arbitration, claiming that Company A should pay the compensation for illegal termination
of employment contract, RMB 422,717 and year-end bonus. Both parties refused to obey the
arbitral award and brought a lawsuit at the court. Liwan People’s Court found that the validity
of the Notice of Written Warning issued by Company A to Shi on February 8™ 2012 cannot
be acknowledged because Company A failed to present any evidence proving the delivery of
such notice to Shi and the validity of the Notice of Written Warning issued on December 14"
2012 cannot acknowledged because the violations set out in the notice occurred on March 9™
2012 and September 21% 2012 that Company A should have known no later than April 2012
and September 29™ 2012, Company A should discover and handle the disciplinary breaches of
Shi in a timely manner and the time limit had been exceeded according to the corporate rules
and regulations. Therefore, the court held that the factual basis of Company A’s dismissal of
Shi is insufficient and ordered Company A to pay the compensation for illegal termination of
employment contract, RMB 422,717 to Shi.

Company A filed the first instance ruling to a higher court, and the case was closed upon
mediation led by the second instance court that Company A should pay RMB 330,000 to Shi.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee of
Dacheng Law Offices, which is for information purpose only and does not constitute legal advice.
Readers may contact us for legal advice on any particular issue. Entire content copyright is owned by
the Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is expressly prohibited.
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