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Legal Framework of Special Working Hour Systems and

Application of Specific Regulations

How to practically apply special working hour systems has been all along important and
difficult in the terms of working time management, and news came that the central
government intends to issue more specific laws and regulations concerning the management
of special working hours. Here are my brief comments as below made based on relevant
articles of applicable laws and regulations, which are open to discussion:

1. Applicable Laws

It is specified by Article 39 of the Labor Law of the People 5 Republic of China (the “Labor
Law”) that an enterprise may adopt other work and rest systems upon approval of the labor
administration authority where it cannot practice the provisions of Article 36' and 38 of the
Labor Law. In a word, an employer failing to enforce the standard working hour system may
adopt a special working hour system, with the prior administrative examination and approval.

Furthermore, “other work and rest systems” are not indicated as special working hour systems
in the Labor Law, but it is found during practices that only special working hour systems are
the “other work and rest systems” applying the prior administrative examination and approval.
To this end, more express interpretation was made for law enforcement in Article 3 of the
Measures for Examining and Approving Enterprises’ Non-fixed Working Hour System and
Comprehensive Working Hour System promulgated by the Ministry of Labor that an enterprise
may adopt the non-fixed working hour system, the comprehensive working hour system or
other work and rest systems where the provisions of Article 36 and 38 of the Labor Law of the
People 5 Republic of China cannot be put into practice due to its production features.

2. Administrative Examination and Approval Procedure

As mentioned above, “special working hour systems” are marked most obviously and directly
with the necessary prior administrative examination and approval for them, different from the
“flexible working hour system” (under which employees can arrange their daily fixed number
of working hours in no consistency with the employer’s attendance policy and for which no
prior administrative examination and approval is necessary). Generally, no special working

1 Article 36 The State practices a system of working hours under which employees shall work for no more than 8 hours one
day and no more than 44 hours one week on average. However, pleased be noticed that “44 hours” in this article was
amended to read as “40 hours” in the Provisions of the State Council on the Working Hours of Employees.

2 Article 38 An employer shall ensure that its employees take at least one day off every week.

1



PRC Labor and Employment Law Newsflash — May 2015 ©Dacheng Law Offices
hour system shall be applied without examination and approval®.

>

It is specified in Article 7 of the Measures for Examining and Approving Enterprises
Non-fixed Working Hour System and Comprehensive Working Hour System promulgated by
the Ministry of Labor in 1994 that where any enterprise directly under central management
adopts the non-fixed working hour system, the comprehensive working hour system or other
work and rest systems the enterprise shall report the same to the labor administrative
department of the State Council for approval after it is reviewed by the competent trade
department of the State Council. The measures for examination and approval of local
enterprises’ adoption of the non-fixed working hour system, the comprehensive working hour
system or other work and rest systems shall be formulated by the labor administrative
department of its provincial, autonomous region or municipality people’s government and
filed to the labor administrative department of the State Council for the record. Some local
governments promulgated more detailed provisions with respect to application materials and
examination and approval procedure®.

3. Democratic Procedures and Publicity

Compared with the standard working hour system, more disturbance will be caused by a
special working hour system to the normal work and rest schedule of employees, so the labor
administration authorities has always emphasized that employees should have the right to
participate in the application issues on working hours and some local authorities even require
that the consent of employees should be obtained to a certain extent.

As we know, it is expressly stipulated in applicable regulations promulgated by many local
governments such as Beijing and Guangdong, other than Shanghai, that a document from
employees or the trade union is required as a part of application materials, so that the
independence and “at will” nature of the employer in the application for special working hour
system are limited. In practice, the employer in some district of Shanghai is also required to
submit the consent with the signatures of the employee involved or relevant resolution of the
workers’ congress, so the application for special working hour system is also challenging in
Shanghai.

3. Work and Rest Schedule

In applicable laws the provisions on the protection of the rest right of the employees applying
a special working hour system are so abstract that employers may have wide discretion in
such issue. For the comprehensive working hour system, employees’ right of rest is
guaranteed considering overtime costs. However, for the non-fixed working hour system, it
does not look good enough: besides the basic rule of “resting one day in seven”, it is very
difficult to effectively restrain employers from imposing high-intensity overtime work on

® However there are exceptions of this rule in some cities such as Beijing and Shenzhen. Non-fixed working hours may
automatically apply to senior management personnel without registration.

It is specified in Article 16 (2) of the Circular on Issuing the Measures for Beijing Enterprises’ Adoption of Comprehensive
Working Hour System and Non-fixed Working Hour System that no formalities of examination and approval shall be gone
through in case that an enterprise intends to adopt the non-fixed working hour system for its senior management personnel.

It is specified in Article 15 of the Trial Measures of Shenzhen for Examining and Approving Non-fixed Working Hour System
and Comprehensive Working Hour System that no formalities of examination and approval shall be gone through in case that
an employer intends to adopt the non-fixed working hour system for its senior management personnel defined by the
Company Law.

4 Beijing and Shenzhen governments have done relatively detailed work and considered the issues on dispatched employees’
application of special working hours
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employees under the non-fixed working hour system since basically no overtime cost needs to
be considered.

Practically employees find some ways to fight against the high-intensity overtime under the
non-fixed working hour system, mainly “arriving at work late and leaving early” or “being
absent without any reason”, causing an argument on whether the attendance policy may apply
or not under the non-fixed working hour system®. Given that there is no express stipulation or
judicial interpretation on such issue, arbitrator or judge’s power of discretion will play a

leading role in relevant cases.

Comparison Table

Comprehensive Working Hour System

Non-fixed Working Hour System

Definition

Comprehensive working hour system means the
working hour system practiced by the employer
who needs to arrange a continuous working
schedule and cannot implement the standard
working hour system due to the special nature of
work or subject to seasonal and natural conditions,
which is comprehensively calculated on weekly,
monthly, quarterly or yearly basis.

Non-fixed working hour system means
the working hour system adopted for
employees who need to work flexibly
and cannot apply the standard working
hour system due to the special nature
of work.

Applicable
Posts

The comprehensive working hour system is a
working hour system comprehensively calculated
on weekly, monthly, quarterly or yearly basis and
adopted for some employees of the enterprise who
needs to arrange a continuous working schedule
due to the special nature of work or subject to
seasonal and natural conditions, while the number
of its average daily working hours and average
weekly working hours shall basically the same as
the number of statutory standard working hours,
mainly applicable for the employees of traffic,
railway, post and telecommunications, water
transport, aviation, fishery and other industries
who need to work continuously due to the special
nature of work, some employees of geology,
petroleum and resource exploration, construction,
salt producing, sugar producing, tourism and other
industries which are subject to seasonal and
natural conditions, and the employees of the
township enterprises which are engaged in both
agricultural and industrial production or difficult
to balance production due to energy, raw material
supply or any other restriction. In addition, the
enterprises of which the production tasks are
uneven in market competition due to the influence
of external factors may apply some of their
employees to the comprehensive working hour
system.

The non-fixed working hour system is
a working hour system adopted for
employees who cannot be measured by
standard working hours or need to
work flexibly due to production
characteristics, special needs of work
or scope of duty, for example, the
employees  engaged in  senior
management,  promotion,  freight,
handling, long-distance driving and
escorting, non-productive employees
on duty, employees in special posts,
and taxi driver. On a case-by-case
basis, an enterprise may make its own
research based on its actual situation
according to the above principle and
submit its working hour system for
approval  pursuant to  relevant
regulations.

Overtime
Pay

For an employee applying the comprehensive
working hour system, after he/she actually works

General no overtime pay shall be paid,
except for specified by local

® Main opinion of employees: any employer who checks attendance violates the “non-fixed” nature of the non-fixed working
hour system and it turns into a means of the employer to avoid overtime pay, which means the employer performs under the
guise of legitimate acts for concealing illegitimate purposes of avoiding overtime pay; and main counter-argument of
employers: “non-fixed” does not mean that employees can be absent from their posts without leave, otherwise any one can be
absent from work without punishment under the non-fixed working hour system, so the purpose of the employment contract
will fail, resulting in serious damage to employers’ employment freedom.
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for standard working hours in a cycle of the
comprehensive working hour system, he/she shall
be deemed working overtime if the employer
arranges him/her additional work, and no less than
150% of the employee’s standard salary or
piecework wage shall be paid as overtime pay.

Where the employer arranges an employee
applying the comprehensive working hour system
to work on statutory holidays, no less than 300%
of the employee’s standard salary or piecework
wage shall be paid as overtime pay.

regulations in some provinces.

Work and
Rest
Schedule

An enterprise that adopts the systems of special
working hours such as the non-fixed working hour
system or the comprehensive working hour system
for its employees due to work nature or production
characteristics shall according to the Employment
Law of the Peoples’ Republic of China and the
Provisions of the State Council on the Working
Hours of Employees take appropriate methods
such as concentrated work and rest, alternating
work schedules, rest adjustment and flexible
working hours provided that employees’ health is
protected and employees’ opinions are solicited
fully, so as to ensure the rights of its employees to
have rest and days off and the fulfillment of
production and working tasks.

The employees applying the non-fixed
working hour system upon approval
are not subject to the daily overtime
standard and monthly overtime
standard set forth in Article 41 of the
Employment Law, but the employer
shall take appropriate work and rest
schedule such as flexible working
hours, so as to ensure the rights of its
employees to have rest and days off
and the fulfillment of production and
working tasks.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee of
Dacheng Law Offices, which is for information purpose only and does not constitute legal advice.
Readers may contact us for legal advice on any particular issue. Entire content copyright is owned by
the Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is expressly prohibited.

Dacheng Law Offices

24/F, Shanghai World Financial Center

100 Century Avenue, Shanghai 200120, P. R. China
Tel: 86-21-5878 5888

Fax: 86-21-2028 3853

www.dachenglaw.com



mailto:hrlaw@dachenglaw.com
http://www.dachenglaw.com/

b & %3 kKRR #2015 F 5 A ) K AR E S BT R T A

K BRI 25 6

MEUeIir Femm l 992

55 THE WORLD TO CREATE BRICLIANT
1

T+ E % 3 ik F R i
—R—aF AT

Mo LR AR R R EARMLN & ARt

B I E AAEERT — AR IR EE T @O E AN R, BN, A #HE
R, PREBMA ST R —F BT TS @R RN, i, £HHEL
MELIAZ, REAFITT, HXEHH.

—\ HHERR

WA (rahik) F=t Gz ie, bRRAEFHETRIITAEE =T &
ZHAFMRG, Z2FNTBENME, TAKTEA TR E, —F AL,
AE AT AR R T ) 69 A A AR T LA R AE TR TR, R ATHR A AT ECF SLAT E o

B, k) S, BriE CHA TR AR FE A LA AT
B, AZLE S IUA R BARME, B AT BCF HeAT B 49 AL TAE AR & ik RO AR e
LAk, RPN 2 (FTF 4t AT R TA #l Fa sy &t T ok T Ak 41 69 F L
) BEKGAARAELE T RA MG HA AR SRR AT ETEET (PEA
RiAE o E) FEtxE $ZTAEMEW, TAET LR TR RE6TH
T TARH]F A TAE Ao bR & A ik

=, ITRFERALSF

AT BT, MERT “BE I, BRI R AN D LA ZORIRA LA BT
PAZ P RAR ST ABL R A & Pt XA 457k Tt e & B = 193,

1R JB. 33T 1994 F P A 2 {4 F oAb 5247 2 B TAR ) ez A 5 Tt T4 41
BHFIAE) BELGIMENT, PRABLVFETRET T Aotz &0t H T T4F
B A TAEAiR & A0 ik, 2B T2 Tk 28TV F4Z, BB 27 TR,

VE =44 BREAFPHEFED IR RRREANE, FHE R AR RAZ v e i A9 TR R {242
wigHEE, R’E (BFEXTRITEEGREY , BRA FHE) S FPwtw e EeT KT R AHw+
VB

2=+ % AARLERSRIEFHEERAEVRE—T,

e, AEERT, PlhedbTAEY, X—AN B LI BELRHE, FTFHEREEAR, T IHTIA
RERITAHER.
(XTHAARTLLEFESTHEIN ISR IR S Eed@s) FH5555ME, bbby
EAREFRTH I/, ROPEEFERFE,

CRINT EAT AR AR Atz &1 L Lot TR FERIERTHE) FTEEGMANE, AALZEZPHFS
(N8 &) AR HBREEARFITRZT ARG, NEHIEFHFL,

%

Tk

1


javascript:SLC(9587,0)
javascript:SLC(9587,0)
javascript:SLC(9587,36)
javascript:SLC(9587,38)
javascript:SLC(11532,0)
javascript:SLC(60597,0)

W E % kKRR 1 2015 5 A B K R AEVE E £ BRI

o 75 A FAT R B TAE R Az o0t B Tt TAEH) 5 A TAE AR 8 I iR 09 F B ik
HE&Y., ALK, AEEFTARBIZHITEINTHNL, MESEHFAHITHEIRTELEE., 3
BARKP FH AR FRIAAL, ARMTHET A M FRA L,

=, REBRFRANT

METREINGEMS, ALXTHRAINSESEMSAEE LW ER
VBB HE, A X7 NITEINTN N R RRBA T HH LR 2457k TitiE AR L 2ag 4
R, mEESTEEZZRE AR LBREFTHENRE

B RTE A GAR R T Fo, PR EEBEVIN, R, JTHEEHRYALZ KA RO TS
R I T @6 S AAE A P IFM A RS, AR P IFRR I 8 £

REEH LR — AL F OIS, £ R BRIBMET, L@%%\[m&ﬁ£$MA$u¢ﬁ
RSB TN HENEFINT RIBR AWML RN, M EEHENKX 4% TP T
Ve B A A8 Pk bt

Eg\ ﬁ'@:"';ﬁF

A EENEST THEBRIE R TIRERGREEET THE, EFAAL{ZAL
PR LFAREKGE IR, HESTHINMmE, AT el R AME, 734Kk
ERGERIFE TS AR F RS, BT RN IE®E, HANAKAN. BT “M&K
=" AR KK, BT ARLA PR RGNS, RAMEA MR 2 AL R R B
T 089 5% 3 5o 2 5% B84 e JE S HE

FHEP, ﬁw%ﬁkraﬁlH%meﬁ BAmgEe £ il R B R XY
I7 w3 KT A2 nt Tatd B L AE Hag 5. S TP A HF LA LA L,
ﬁi%%%%?uﬁﬁ,ﬁ%,ﬁ%ﬁﬁﬁ&%?%amﬁzﬂﬁﬁﬁﬁﬁ¢ﬁi%ﬁ
}ﬂo

AR AR Fodz &0t T ) 7 Bl b gk 4%

R T

ﬁﬁlﬁlﬁ%mﬁﬁkllﬁﬁ%%
%ﬁx%ﬂ#@%ﬁ#&%,m%tﬁ%lk

TN B T AR ) R 25 4k B TAE L4
W, EREZHBRINNEL, LEET

GAE L, RRFATAREIRE, RAUE.
AL &, FEAHRMESTHE TR eg Tat
%]&O

WA TR L, KR RA R AR I 8
T

43 A 0 AR R AT B TAR R 455k,
FHEEELRTET R AR STRE Lk
%%\Wl ARG, AL F. F5EAA
B2z ot H AR R 0 — A Tt ) %, {2t
ﬁﬂlﬁﬁ@%+ﬁﬁlﬁﬁﬂf5%&ﬁ
B TAER R A AARR . 2R B, &%,
MR KB, AL B AT P B AR R

T bt TR AT B A =48, T1E
HHEEIBRAERANER, Lk
B TAER M2 RFE B AF LAY IR T
B Bl 6 — A TRt . 45 4o Ak?
MEZREL, 4. KB, K.

BB, 75, JEA 7 iiﬁi&ﬂﬁﬁ$
HIAEH XM R IR ORI, &

MRS

AFRRRING TAER A mE, CLFEIT F kit R TeyHsk T E A AL

S RATFRIFEWIENEA, WwRERALERAEHHRET T LRI “REM” £H, TRTAALEN
BAPER T, MARGERAEUS RN X LD G R BRIER, MAALET GWIZRHNHA, RLH
8 CRERT RIERERE R I TUAEERT, FUNARZRHETAATTY I L4k, HEEraeR
A%, kBT EREAALEGRALA T4,



W E % kKRR 1 2015 5 A B K R AEVE E £ BRI

Fik, FEEASELNIRT; A, GHAK | MEBRRE, TERITAZH /A4S,
REIIR. AL #IE, A RBEFTETR | ETENLLYGHFARRE, & LTIRIE
B AR SIRF 04T L9 IR T, TR T R 3 | KRN 45 & 4 W 4y 52 R 4 0L 3 47 A
BT AR BT S SRR A | R, A XA AR,

A GHASLHIR TS, FI, TR E
THEET, ATINRBAEHR, L5
Y709 4 A 69 3R T AT A A BB i At A
TEF TAEH| 6 ik E e

Ao HE 5 | RATGZA A T TR R T, A6 H | hERG EAFANALL, —B AR
R E | THARA, R TERIAE AR EE T | 2 AR,

2 B G, AARAZHER TIAFGY, ALAEK
TARRFIE], #HBAKT R TAAMRE T RH
HHIFarZ— 82T IR ImIELT
b7

o

RN Az 2 HERAT 42 A0 3 Lo TAEH] 69 R
I AaRZHRETE I/, HBAMETRIA
AFRE IR RF IR E =8 AT
R LAy T,

8 2 | AT EIERRRAEZFEQGRS, FHRE | 2EFTRLH T/EHGIRI, R
HHE | IR REESFE I IS ERIF | FahEFO+— 5200 EK T/
Folk & ik IR L, VAR (AR | B ARAEFe B2 K AR A AR 69 FRH,
EABraE) fo (B IR X TR IIAERT R | {2 ARz K F 5t TR A i 4
BHLE) B X5, ERBIRI MR | 8 T/EMKRET X, HARRITAIK LK
AR LIERLG A RBEF T/, | BRAFLEF. THEESE TR
EPARE ., B, B TR FE Y
I AEAtk B 7 KX, AAARIR a9 4K S AR ALA] F
&7 TS0 R

H KN GG HREBRESEH s, EEGETEAH, 75878 4
hrlaw@dachenglaw.com # % & 77,

B AT B AT, FARMREEE L. 2E oA AT BAR B A2 B R A
ERAVIMERE LG EEERL ., AR RRBIANEH KRTHERAA K RELE L
ERAAME. BEF, BBFRER, AERANZFNEIAEZMER. AZEAELERA P
Rl &, EATAN AR FEAR T T 3 3 R OAMEAT 2o pb 77 XA Rk 18 ) 28 Z A 364
R NE S S 1R 5 Y C S

K BRAE IR E 55

b KiE 100 5 3RER e P8 24 & (200120)
w75 : 86-21-5878 5888

1% A . 86-21-2028 3853

www.dachenglaw.com

’


javascript:SLC(9587,0)
javascript:SLC(9587,0)
javascript:SLC(11532,0)
javascript:SLC(11532,0)
javascript:SLC(9587,0)
javascript:SLC(9587,41)
mailto:hrlaw@dachenglaw.com
http://www.dachenglaw.com/

