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Tips on Layoffs in the New Year

Shocked by the US and Europe debt crisis, the external market is going weak together with the
domestic demand slowing down, followed by the potential risks increasing in the fields such as real
estate market, investment and financing platforms and private sector borrowing. As a result of all
these unfavorable factors, the pressure on operation costs of enterprises is quite heavy. In order to
lower the costs, several large and medium sized foreign investment enterprises adopt job cutting
strategies since the second half of 2011. However, after entering the year of 2012, the
aforementioned situation is not obviously improved. Hence, many people are afraid that they will see
the repeat of the layoffs in 2008. After handling and summarizing a large amount of job cuts, the
Labor Law Team of Dacheng Law Offices offers the following issues and suggestions for your
reference.

1. Can “payment in lieu of notice” substitute for “issuing a statement to the trade union or to all
employees with thirty days’ prior notice”?

The procedural requirement is stipulated in Article 41 of Labor Contract Law of PRC which includes
issuing a statement to the trade union or to all employees with thirty days’ prior notice. The job cut is
not due to the faults of employees or the personal reasons and it always causes inconvenience to
employees’ life and other aspects. Therefore, the opinion of the trade union or employees shall be
heard and considered and the employees have the right to negotiate the lawfulness and
reasonableness of the workforce-reduction plans with the enterprises. “The thirty days’ prior notice”
hereby represents not only one-month salary, but the employees’ rights of knowing and supervising
as well. In summary, “payment in lieu of notice” cannot substitute for “issuing a statement to the
trade union or to all employees with thirty days’ prior notice”.

2. Is the standard for severance payment of layoffs “N” or “N+1?

In accordance with the stipulation in Article 46 of Labor Contract Law of PRC, enterprise shall pay
severance to employees where the enterprise cuts down the number of employees and Article 47
further specifies the standard for the severance payment. Synthesizing the regulations of Article 41,
46 and 47, the severance standard is “N”, which represents the number of years that the employee
worked for the enterprise. Nevertheless, in the practice, some labor administrative departments
regard the standard should be “N+1” since the written notice of the employee shall be thirty days in
advance (the workforce-reduction plan is normally conducted immediately after filing with the labor
administration authority, so it is almost impossible to inform each employee thirty days in advance.);
if the severance standard of the plan provided by the enterprise is “N”, the labor administration

1



PRC Labor and Employment Law Newsflash - February of 2012 ©Dacheng Law Offices

authority may not accept the record and thus renders the layoffs illegal. In the consideration of these,
the enterprises shall have sufficient communications with local labor administration authority before
any workforce-reduction plan is carried out.

3. Which clause shall be applied when major changes occur in the objective circumstances, layoffs
or Item 3 of Article 40 of Labor Contract Law of PRC?

“Major changes have occurred in the objective circumstances” is the precondition for both layoffs
and employment contract termination in Item 3 of Article 40 of Labor Contract Law of PRC.
However, its application remains confused in practice. We are of the opinion that although the
consequences of the aforementioned are the same, namely the enterprises terminating the labor
relations laterally, layoffs is different for the reason that it cuts large numbers of employees under
special circumstances which may cause social shock. Out of this consideration, the law sets up
relatively strict substantial and procedural requirements. In contrast, the termination of Item 3 of
Article 40 of Labor Contract Law of PRC is more suitable for individual layoffs. Therefore, when
major changes have occurred in the objective circumstances, the application of law depends on the
involving number of employees and the proportion of involving employees against the total staff. If
individual layoff is involved, Item 3 of Article 40 of Labor Contract Law of PRC shall be applied; if
large number of layoffs is involved (twenty or more employees, or a number of employees fewer
than twenty but comprising more than ten percent of the enterprise's workforce), the relevant legal
requirements for layoffs shall be met and procedural requirements shall be satisfied.

4. Strategies on ingenious combination of different labor relation in termination.

Terminations through negotiation, major changes occurring in the objective circumstances and
layoffs are all lawful strategies to terminate the labor contracts, while labor contract expiration is also
one efficient method of staff reduction. There are many successful cases in practice. When choosing
a specific strategy, the enterprise shall take several factors into account, for example, the production
and operation condition, industrial characteristics, reason of job cut, education degree of the
employees, workforce source, age, gender, marriage and maternity status, length of service, skills
and so on so as to find the most reasonable strategy or strategy combinations.
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Case Study: What Is the Legal Consequence When Layoffs Is Made Through Procedural
Violation?

On May 18", 2011, Company A, a famous video site, suddenly cut 20% of its staff (almost 200 sales
people) on the grounds of business model adjustment. This job cut issue triggered a war of words
between the laid off workers and Company A which has not ended yet. The laid off workers held the
opinion that the conduct of Company A is unacceptable and they held several media conference to
condemn Company A. In contrast, Company A expressed grievances to the media that the sales cost
remained high, accounting for over 80% of the gross income in 2010. Because of the continuous loss,
Company A once suggested reducing the sales commission of the employees but no agreement
reached. The job cut was only to reduce the sales cost. May 26", 2011, the Bureau of Human
Resources and Social Security in Haidian District of Beijing deemed the layoffs illegal and null and
void and requested correction within limited time before May 30" in accordance with Article 26 of
Labor Law of PRC and Article 41 of Labor Contract Law of PRC.

Based on this typical case, we can draw a conclusion that the layoffs could be deemed as null and
void if the enterprise fails to complete all the necessary procedural requirements, such as issuing a
statement to the trade union or to all employees with thirty days’ prior notice, listening to the
opinions of the trade union or employees and filing for the record of the workforce-reduction plan
with the labor administrative department. The invalid layoffs means the termination of the labor
relations is invalid and the employees have the rights to restore the employment relations or ask for
severance compensation.

Dramatically, on May 20", 2011, Company A presented cut proposal to the local labor administrative
department. The conduct firmly reflected that the cutting plan remained unchanged. Of course, the
lawfulness and success of this “second” wave of cutbacks largely depends on the lawfulness of the
layoffs procedures. By report, the negotiation and settlement work between Company A and those
laid off workers are still continued.

This newsflash is prepared by the Labor Law Team of Dacheng Law Offices, including Anderson
Zhang, Elle Gao, Maggie Kong, Susan Shan, Novel Sun, Kent Xu and John Zhou. If you have any
inquiries regarding the PRC employment law matters, please contact us at
laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advices.
Readers may contact us for legal advice on any particular issues. The copyright of the entire
content is owned by our team. Reproduction and distribution of this newsflash in whole or in
part without the written permission of our team is expressly prohibited and we reserve all the
lawful rights.
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