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¢ Sex Discrimination in Sport: Richard Scudamore
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Hotspot Iin Sports News

Sex discrimination in Sport: Richard Scudamore

Sport forms an incredibly important part of society. It teaches the importance of values such as teamwork,
support and friendship when it is played, but fundamentally the supporting of sports teams brings people
together in a way which is quite unparalleled.
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It would seem a natural progression of such a statement to say that sport
all but eliminates discrimination on any ground seeing as it draws people t
ogether with commonality however recently it has been seen that discrimina
tion on the grounds of sex has not been eliminated from all sports.

Richard Scudamore, Chief Executive of the Premier League, was recently e
xposed for having sent allegedly sexist emails about female colleagues to a
friend in private emails. The Premier League Chief Executive is recognis
ed as a champion of equality in the game of football and has, in the past
two years, invested £2.4 million in the Football Association’s (FA’s) Wome

n and Girls programme.

The emails containing derogatory comments about women were exposed by a former personal assistant of
Scudamore’s, Rani Abraham.

Although Mr Scudamore has apologized for sending the emails, admitted that to do so was a lapse of jud
gment and is genuinely contrite, a leading FA officer for women and girl’s football has opined that remar
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ks such as these made by a suppose
d champion for equality could be da
maging in the long-term for the equa
lity of the sport and could discourag
e women from football.

Scudamore could have potentially fac
ed disciplinary actions in one of thre
e capacities; firstly as a director of F
ootball Association Premier League L
imited, secondly as an employee of t

he Premier League and thirdly as part of his wider responsibilities to the FA.
However it has since been decided that Scudamore will not be disciplined in any of these capacities.
The decision as to why Scudamore faces no disciplinary action from the FA is relatively straightforward-

he is not an employee. Furthermore the FA recognised Mr Scudamore’s argument that the emails were int
ended as private emails and were not meant to have been accessed by his personal assistant.

Sports Law Periodical 13" 2014 - 25 -



DACHENG
LAW
OFFICES

A B U S 55 PR

The FA released a statement defending their reasons for
not disciplining Scudamore;

In terms of wider FA disciplinary action, it was advise
d that The FA does not as a matter of policy consider
private communications sent with a legitimate expectati
on of privacy to amount to professional misconduct. Th
e FA has applied this policy on an ongoing basis and
in relation to numerous other cases.

According to the equality policy contained in the Rules
and Regulations of the FA 2013/2014, the FA intends
on tacking discrimination within the association regardless of whether it occurs in private or public comm
unications. A private communication may be equally as discriminatory as one which is public and it ought
not to have been the case that no investigation was launched by the FA merely due to the fact the alleg
ed discriminatory comments were contained in a private email.

As the boss of the premier league, are any emails about football private?
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Michael Schumacher remains in medically induced coma for

150 days amid speculation of his permanent vegetative state

R
3

Formula One racing driver Michael Schumacher has spent his 150" day in a medically induced coma foll
owing a skiing accident in the French Alps on December 29" 2013 which left him with severe brain dam
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age and has sparked concern that his current state may be permanent.
Schumacher in 1995 held the record for being (at that time) the youngest double Formula One (F1) cham
pion having won the title in both 1994 and 1995. Since then he has gone on to win the title another five
times bringing his total number of wins of the championship to an astonishing 7.

Schumacher additionally holds several other F1 records, including for the most career wins (91) and most
wins in a season (148) amongst others. His second retirement from the sport was announced in 2012, hav
ing sensationally returned from his 2006 retirement in 2009 where he signe
d a three year deal with Mercedes.

Following his skiing accident in December 2013 Schumacher has undergon
e two successful operations to relieve the bleeding and pressure on his bra
in and was placed in a medically induced coma to assist with the recovery
process. In January 2014 his doctors at the University Hospital of Grenob
le, where Schumacher is being treated, began awakening him from the dee
p medically induced sleep however almost six months later he is yet to re
spond.

UIGESTWIE

Do_ctors ha\_/e v0|ceq _concerns of _S(_:humacher S slow_r_eco_very Dr. Andreas . \/ pE"“(D“M‘ ‘L
Zieger, chief physician of the clinic for neuro-rehabilitation at the Evangel " * '
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ical Hospital in Oldenburg, Germany, said:

"You can never tell how quickly a patient with a brain injury is going to wake up. But the longer the r
ecovery phase, one must conclude, means that the brain damage suffered must have been very serious."
Concern has also been raised by the former F1 doctor Gary Harstein who several weeks ago wrote,

“the longer that he is in the coma, the more improbable it is that he will recover from it."

45 year old Schumacher continues to receive round the clock

care in the intensive care unit of the University Hospital of “ — GRAN P’FW
L VODAFr jE

Grenoble where his wife Corinna and children Gina Marie, 17,

and son Mick, 14, have been a constant presence. No recove
ry update has been released by Schumacher’s management tea
m in the past six weeks and the prognosis of medical experts
shows that they fear the worst- that Schumacher having mad
e little progress to recovery in the six months he has been in
a coma will not regain full consciousness.
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International Sportslaw Practice

Breach of Confidence:

Skill, knowledge and experience or a trade secret?
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Introduction
Formula One (F1) races can be won or lost by the narrowest of margins and companies compete year in and year
out to develop the fastest car, shaving seconds from a lap time. The aerodynamics of the car is a key aspect of the

car’s design and performance and for a racing car is incredibly complex.

The designs influencing the areodynamism of an F1 car are closely guarded during its development phase and those
employed in the process of refining the aerodynamics of the racing car are subject to strict confidentiality clauses
during their course of employment and in some cases for a
period after the contract of employment has been

terminated.

The recent case of Force India Formula One Team Limited
v Aerolab SRL and others [2013] EWCA Civ 780 decided in
the Court of Appeal of England and Wales has produced an

insightful and helpful judgement providing guidance on
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some of the aspects to be considered in a breach of confidence action.

Background to the case of Force India Formula One Team Limited v Aerolab SRL and

others

The claimant in this action- Force India- entered into a development contract with the defendant- Aerolab- for
development of their Formula One (F1) racing car in April 2008 which was to run until December 2009. The
contract included express confidentiality and exclusivity terms
and extended to Aerolab and its employees. The term of the
contract stated that the confidentiality covered the duration of
the contract and for a period of two years after either the end
date of the contract, or the date on which the contract was
terminated.

Early in 2009 the defendant began experiencing difficulties

receiving payment from Force India and by July 2009 the
defendant was owed €846,230. At this point in time certain CAD file designs for parts of the F1 racing car had been
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sent from Force India to Aerolab and were held by them.

Upon Force India’s failure to pay and subsequent failure to adhere to an agreed
plan, Aerolab purported to terminate the contract, however the date upon which
the contract was terminated was disputed and finally settled in the Court of
Appeal as the 19" August 2009- the date upon which Force India informed

Aerolab that they no longer required their services.

By this time Aerolab had begun working for a competing manufacturer of F1
racing cars, Team Lotus, and it was the principle claim of Force India in this
action that the defendants had misused confidential information relating to the
design of the Force India F1 racing car, namely 57 CAD designs and precursor
designs and 14 designs of individual parts, during their subsequent employment

by Team Lotus.
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Breach of Confidence

A breach of confidence can be defined as occurring where the
“defendant is proved to have used confidential information directly or indirectly obtained from the plaintiff without
the consent, express or implied, of the plaintiff he will be guilty of an infringement of the plaintiff 5§ right” Lord

Greene®.

It is therefore required that for a successful breach of confidence action there must be present three factors:
I.  Information which is confidential in nature
I1. Information has been imparted under an obligation of confidence

I1l. Breach of the confidence has occurred

Confidential Information
Aerolab disputed that the information which they acknowledged they had used was confidential in nature. It was

their submission that the information was available in the public domain and therefore was not protectable under the
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confidentiality agreement. It was accepted by both parties to the action that by the Summer of 2009 the Force India

car had raced in 10 grand prix and the general design was available in the public domain.

However Lewison LJ disagreed with Aerolab basing his decision on the premise that where the information was
available elsewhere, but this source was not used in obtaining the information it could not be a defense that the
information was available to the public. The information which the defendants used had come from a confidential
source. It is widely acknowledged that having the
information available confidentially is not the
same as obtaining it with difficultly and piecing
together fragments which are available in the g

public domain.

The rationale of this decision accounts for the
current competitive commercial market. If it were

upheld that using information imparted under an

obligation of confidence was not an infringement )
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of the owners’ rights, where the information was available in a fragmented and largely unspecified, the competitor

would be afforded an unfair advantage in the market. They would begin not from the bottom but from an elevated
position having avoided the initial outlay of work, money and research. Thus in keeping with practices of fair
competition use of information obtained from a confidential source and used without the consent of the owner is an

infringement of their rights.

Obligation of Confidentiality

It was not a disputed fact that Aerolab were employed under a
strict confidentiality clause contained within the development
contract. However it was Aerolab’s submission that Force
India was not only attempting to stop their employees from
using the information which was deemed to be confidential-
the CAD designs and which could reasonably be recognised as

trade-secrets- but was also attempting to stop the Aerolab

designers from exercising their skill, expertise and knowledge
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in their subsequent employment with Team Lotus.

Faccenda Chicken v Fowler [1987] Ch 117 provides comprehensive guidance when considering the issue of
whether information is considered part of the skill, experience and knowledge of the defendant and therefore would

not be subject to the confidentiality agreement, or whether it is part of the protectable confidential information.

For Aerolab to prove that the information was not confidential and was instead part of the skill, knowledge and
experience of their employees they were required to demonstrate that the trade secret was entirely separate in
principle from the employee’s knowledge. In his judgment Lewison LJ relied on the principle from Terrapin
Limited v Builders Supply Company [1967] RPC 375 and opined that where the source of the employee’s
knowledge can be traced back to confidential information it cannot be deemed to be separate in principle from the

employee’s knowledge, skill and experience- the knowledge emanated from a confidential source.
Certain difficulties are raised by this decision; most prominently it questions the point at which job experience of an

employee cease to exist as a separate principle and is instead incorporated as elements of their knowledge. It is an

essential characteristic of growth that an individual absorbs and learns from their experiences and subsequently
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these contribute to their knowledge base for future enterprises. The decision of Force India v Aerolab is suggestive

of a divide between knowledge gained from confidential sources and knowledge gained from a pubic source. The
divide is justifiable on grounds of fair competition however
it places employees in a vulnerable position following

employment of a confidential nature.

It is likely that an ex-employee would seek subsequent
work in the same field as their previous experience and to
avoid breaching the confidence of their previous employer

would, following the “source of information” argument

from Terrapin Ltd v Builders Supply, be required to F= _
disregard from their knowledge base any learnt and developed knowledge acquired in their previous employment.

Conclusion

In order to safeguard against knowledge being unfairly protected by confidentiality agreements it is necessary that
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the Courts adopt a pragmatic case-by-case approach to actions purporting a claim of breach of confidence.

Whilst it is necessary for fair competition that one competitor should not benefit from information developed by

another competitor and imparted to them in confidence, it is necessary that competitors should not be stopped from

fairly using their skills, knowledge and experiences in subsequent employment.
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Introduction of Sports Law Group

Sports Law Service Scope

1, Provide legal consulting service about the composition and structure of various sporting clubs;

2, Draft sponsorship agreements, commercial agreements and the license agreements;

3, Provide legal consulting service about traditional and emerging commercial cases;

4, Provide legal consulting service about events, sports organizations and management;

5, Provide legal advice of intellectual property protection in sports brands, especially for those that are related to
sporting goods and clothing brands;

6, Provide legal opinions in signing contracts with athletes, their initiation and transfers;

7, Provide legal consulting service in the construction of sports venues, financing, development, and other related
matters;

8, Solve disputes in the name of professional athletes, coaches and sports clubs, sports brokers, departments in
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charge of sporting industries and sports goods, and apparel manufacturers;
9, Deal with product liability disputes and intellectual property disputes on behalf of sporting goods and apparel

makers;
10, Draft various and inter-connected contracts for sports teams, sports organizers and sponsors.
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Service mode

1, Served as special counsel: each business will provide the whole
process, comprehensive, in-depth special services, and related specific
Issues.

2, Served as perennial legal counsel: each business will provide daily

legal consultation dealing with daily legal affairs.

Thank you very much for your reading,

Edited by Shanghai dacheng sports business group, the information is for
reference only.

If you have any question, please contact us via email at
zhang.bing@dachenglaw.com.

Internal documents, only for communication.
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