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A Brief Study on Cancellation of Late-Marriage and
Late-Childbirth Leaves

On 27™ December 2015 an amendment to the PRC Population and Family Planning
Law (the “Amendment”) was adopted by the Standing Committee of the National
People’s Congress under which, in addition to a fundamental state policy of “The State
shall encourage a couple to give birth to two children” being established as a major
change, the original provision “Citizens who marry late and delay childbearing may be
entitled to rewards of longer marriage and maternity leaves or other welfare benefits”
is revised to read as “Couples who give childbirth pursuant to laws and regulations
may be entitled to rewards of longer maternity leave or other welfare benefits”,
arousing wide concern and debate. Given that, this newsflash sums up what effect the
major policy changes have on employers’ personnel policies and the relevant hot issues
in employment management as below:

I. Neither late-marriage nor late-childbirth is encouraged any longer

Late-marriage and late-childbirth leaves came out as the State advocated and
encouraged late marriage and late childbirth under the background of the “only child”
policy. At that time, late childbirth was encouraged for population control purpose, and
late marriage followed. Now that “A couple giving birth to two children” has been
established as a new fundamental state policy, the guiding role of the late-marriage and
late-childbirth policy obviously does not match the new normalcy of current
encouragement of proper childbirth giving. The revisions under the Amendment aim to
encouraging childbirth giving in compliance with the family planning policy, so late
childbirth is no longer worth being encouraged, neither is late marriage, and it became
inevitable to cancel late-marriage and late-childbirth leaves.

Il. Late-marriage leave has been cancelled

In the Amendment, the provision on rewards for late-marriage and late-childbirth is
deleted and replaced by “couples who give childbirth according to law may be entitled
to longer maternity leave or other welfare benefits”, thus the late-marriage leave has
been cancelled indeed. | don't exclude the possibility that an enterprise might offer
late-marriage leave as an employee benefit under its internal rules and policies or some
local governments specify that late-marriage leave is still entitled to before the
amendment of local rules, but as local governments have amended (such as
Guangdong, Tianjin and Jiangxi) or proposed to amend (such as Beijing, Shanghai and
Shandong) relevant local policies by 31% January 2016, the late-marriage leave has
really been cancelled locally. Generally there is only three-day statutory marriage leave.
The original 7-30 day late-marriage leave has been or is to be cancelled.

[11. Cancellation of late-childbirth leave does not mean shortening of maternity leave
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Though the late-childbirth leave is cancelled, “may be entitled to rewards of longer
maternity leave” is specified in the Amendment. Therefore, in spite of such
cancellation, couples applying longer maternity leave are expanded from those who
“as only-child, are at the age of late-childbirth” to those “who give childbirth pursuant
to laws and regulations”. Following the Amendment, all local policies show such trend.
For example, 15-day late-childbirth leave (under Article 35 of the original Guangdong
Population and Family Planning Regulation) and 35-day only-child leave (under
Avrticle 37 of the original Regulation) are cancelled, while it is specified in the revised
Regulation that all those who give childbirth pursuant to laws and regulations, whether
the first or the second child, and those who give birth to additional child(ren) pursuant
to laws and regulations, may be entitled to reward of additional 30-day maternity leave
(see Article 31 of the revised Regulation). In the revised Tianjin Population and Family
Planning Regulation effective on 14™ January 20186, it is specified that those who give
childbirth pursuant to laws and regulations may be entitled to reward of additional
30-day maternity leave. Additional (as long as) 60-day maternity leave is specified in
the Amendment to Yunnan Population and Family Planning Regulation (Draft),
entitled to by those who give childbirth pursuant to laws and regulations.

IV. Not a few other welfare benefits

In addition to longer maternity leave, “other welfare benefits” may be enjoyed in
accordance with the Amendment. As it is specified in the Amendment those who are
rewarded for family planning should be “couples” giving childbirth according to law,
and those who “may be entitled to rewards of longer maternity leave or other welfare
benefits” should also be couples, following the Amendment, longer paternity leave of
male employees is also specified in local regulations. For example, in the revised
Guangdong Population and Family Planning Regulation, paternity leave is extended
from 10 days to 15 days; and in the revised regulation of Yunnan, paternity leave is
extended from 15 days to 30 days.

V. How employers deal with the policy change following the Amendment

First, effective date of the Amendment.

As the Amendment came into effect as of 1% January 2016, who made marriage
registration or gave childbirth before such date shall still be entitled to late-marriage or
late-childbirth leave. Please be noted that whether an employee is entitled to
late-marriage or late-childbirth leave has nothing to do with the time of taking leave.
This is to say, an employee might be entitled to late-marriage or late-childbirth leave
according to the old version of Population and Family Planning Law on and after 1%
January 2016, if only he/she married or gave childbirth before such date.

Secondly, coping with the transition.

Since the Amendment, new regulations have been promulgated locally to cancel
late-marriage and late-childbirth rewards, while it will take some time to define new
family planning rewards. During such period, employers may take the following
options to cope with relevant leaves: 1. If no new local regulation is issued while it is
specified that the original local regulation shall apply for the time being, employers
should arrange employee leaves pursuant to the original local regulation; 2. If no new
local regulation is issued and it is not specified that the original local regulation shall
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apply, employers may be flexible in arrangement of employee leaves according to its
internal management demands and by reference to the original local regulation. For
example, first arranging leave given that late-marriage and late-childbirth leaves are
(not) included, and then settling whether to make up the deference as the case may be
after the local policy comes into force; and 3. Employers may also adjust the
arrangement of late-childbirth leave based on the outcome of application for maternity
allowance. If the social security authority still approves maternity allowance according
to the standard of late-maternity leave, employers may also arrange relevant leave;
otherwise they may not arrange late-childbirth leave at the first.

Lastly, employers should adjust their internal rules and policies timely in line with new
regulations. After the Amendment took effect, employers are required to examine and
organize the provisions in their internal rules and policies on family planning: for
example, there are no provisions on possible adjustment following the changes of
national and local laws and regulations, but only provisions on late-marriage and
late-childbirth leaves and conditions for entitlement. Employers should make
appropriate adjustment and revision according to actual personnel management state
and on the basis of national and local policies.

Written by: Maggie Kong

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.
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Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee
of Dacheng, which is for information purpose only and does not constitute legal advice. You may
contact us for legal advice on any particular issue. Entire content copyright is owned by the
Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is prohibited.
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