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Chinese Anti—commercial Bribery Legal Framework
and Comments

Jiacai Tan

The Changsha Intermediate People’ s Court on 19 September

2014 ruled that the accused GlaxoSmithKline China

Investment Co., Ltd. (hereinafter “GSKCI” ) was convicted
of bribing non-State personnel and imposed a fine of CNY3

billion; Mark Reilly was given a three—year prison sentence,

subject to a four—year suspension and deportation from China.

The record-breaking CNY3 billion fines have refocused
attention on the GSK bribery scandal. Anti—commercial
bribery has become the most eye—catching topic. In this
article I examine the existing Chinese anti—commercial

bribery laws and regulations and make some comments.

1. GSK bribery scandal

KRS DU LR

On 11 July 2013, a notice released by the Ministry of Public
Security was like throwing a heavy bomb at the domestic and
overseas pharmaceutical industry, as some of GSK’ s senior

Chinese executives were investigated for suspected serious

commercial bribery and other economic crimes. GSKCI was
accused of giving bribes to government officials,
pharmaceutical associations and foundations, hospitals,

doctors, etc. through travel agencies in order to open drug
distribution channels and inflate drug prices, and its

senior Chinese executives involved were suspected of
committing economic crimes such as duty encroachment and
bribery of non-State personnel, and travel agency personnel
were suspected of assisting the aforesaid executives in
committing the duty encroachment crime. After the Chinese
police arrested the four GSK Chinese executives in July 2013,

the United States Department of Justice (DOJ) also launched

a probe of the case to find out whether the company had
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violated the Foreign Corrupt Practices Act ("FCPA”). GSK is
a British corporation; however, it is listed on a U.S. stock
exchange, and the FCPA therefore applies to the corporation
and the US authorities also have jurisdiction over GSK. The
Changsha Intermediate People’ s Court on 19 September 2014
imposed a fine of CNY3 billion on GSKCI, which is the highest
in China by far;

the accused including Mark Reilly was

sentenced to imprisonment ranging from two to four years.

The reason for GSKCI’ s violations is not because of lack
of clear compliance rules inside the company but because of
malfunction of the operating mechanism for the relevant
systems and failure to implement the systems, which
ultimately resulted in GSK’ s violations and a record CNY3
billion in fines. When discussing its internal compliance
system, we need to study China’ s anti—commercial bribery

legal framework.

KRS DU LR

2. The Chinese anti—commercial bribery legal framework

China’ s anti—commercial bribery legislation is

decentralized and there is no uniform Anti—commercial
Bribery Law or Anti—corruption Code. In terms of legal
sources, there are domestic legislation and international

conventions. The domestic laws include the following:

2.1 Administrative laws governing anti—commercial bribery

Administrative laws governing anti—commercial bribery are
mainly in the provisions of the Anti—unfair Competition Law
("AUCL”) and the Interim Provisions on Prohibition against
Commercial Bribery Actions. In addition, there are relevant
regulations and normative documents,

provisions in laws,

including the Administrative Penalties Law of the

People’ s Republic of China, the Insurance Law of the

People’ s Republic of China, the Law of the People’ s
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Republic of China on Commercial Banks, Building Law of the
People’ s Republic of China, the Price Law of the People’ s
Republic of China, the Government Procurement Law of the
People’ s Republic of China, the Taxation Administration
Law of the People’ s Republic of China, Contract Law of the
People’ s Republic of China, the Provisions of the State
and Accepting Gifts in

Council regarding Offering

Performing Official Foreign—related Duties, the
Implementation Programmer for Prevention of Commercial
Bribery in Equity Transactions, the Reply of the China
Insurance Regulatory Commission on Clarification of the Law
Enforcement Bodies for Unfair Competition Acts of Insurance
Agencies and the Approval of the General Office of the China
Banking Regulatory Commission on Issues relating to Unfair

Competition of Banking and Financial Institutions.

2. 1.1 AUCL

KRS DU LR

The AUCL promulgated on 2 September 1993 is a law designed
to regulate the development of the socialist market economy
and advocates fair and orderly competition. Article 8 of the
AUCL prescribes that business operators may not give bribes
in the form of money or things or through other means for
the purpose of selling or purchasing commodities. A business
operator offering off-the-book kickbacks in secret to
another party shall be punished for offering bribes; and any
entity or individual accepting the off-the—-book kickbacks
in secret shall be punished for taking bribes. A business
operator may, 1in selling or purchasing commodities
expressly provide discounts to the other party and/or
commission to the middleman. The business operator’ s
provision of discounts to the other party and/or commission
to the middleman must be accurately recorded in the accounts.
The business operator’ s receipt of discounts and/or

commissions must be accurately recorded in the accounts.

Article 8 clearly defines the act of commercial bribery, and
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also Article 22 of the AUCL prescribes the relevant

administrative penalties. For example, where a business
operator gives bribes in the form of money or things or
through other means in selling or purchasing commodities and
if he is convicted of a crime, criminal liability shall be
pursued pursuant to the law; if he is not convicted, the
supervision and inspection authority may impose a fine of
CNY10, 000 up to CNY200, 000 depending on the severity of the
case and confiscate the illegal earnings, if any.

2.1.2 Interim Provisions on Prohibition against Commercial

Bribery Actions

On 5 November 1996, the State Administration for Industry

and Commerce promulgated and implemented the Interim

Provisions on Prohibition against Commercial Bribery

Actions  (the “Provisions” ), which provide more

practicable rules for commercial bribery. Article 2 of the

KRS DU LR

Provisions defines “commercial bribery” , “property”

and “other means” . The term “commercial bribery” refers
to the act of a business operator bribing the other entity
or individual by providing money or things or through other
means, for the purpose of selling or purchasing commodities.

The term “money or things” includes cash and property

given to the other entity or individual in the context of

promotion expenses, publicity expenses, sponsorships,

research expenses, service fees, consultation fees,

commissions or reimbursement of expenses for the purpose of
selling or purchasing commodities. The term “other means”
refers to the provision of other forms of benefits including
various domestic and overseas travel and study other than

giving of money or things. Additionally, the terms

“kickbacks” “discounts” and “commissions”  are

clearly defined. Article 5 of the Provisions prescribes that

the term “kickbacks” refers to the practice in which a

business operator in selling commodities returns a
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proportion of money paid for the commodities in cash, in kind
or in any other manner to the other entity or individual off
the book and in secret. Article 6 of the Provisions
prescribes that the term “discounts” refers to the rebate
sales practice in which a business operator in selling
commodities offers a preferential price to the other party
expressly and records it accurately in the accounts,
including the immediate deduction of a proportion of the
total amount of money paid for commodities at the time of
payment or return of a proportion of money paid for the
commodities after the total amount of money is paid. Article
7 sets out the term “commission” which refers to the money
provided by a business operator to a middleman who has the
legal qualifications necessary and provides services to the
business operator. The Provisions also state that a business
operator “may expressly offer discounts to the other

party” , but the parties offering and receiving discounts

must accurately and truthfully record the discounts in their

KRS DU LR

accounts.

2.2 Criminal laws governing anti—commercial bribery

Criminal laws containing commercial bribery provisions

include the Criminal Law and the related criminal
legislative interpretation and judicial interpretation,
for example the Opinions on Several Issues concerning Law
Application and Handling of Criminal Commercial Bribery
Cases, the Interpretations of the Supreme People’ s Court
on Issues concerning Law Application in the Hearing of
Entity Criminal Cases, the Provisions of the Supreme
People’ s Procuratorate and the Ministry of Public Security
on the Standards for the Filing and Prosecution of Criminal
Cases over Which the Public Security Authorities Have
Jurisdiction (II), the Provisions of the Supreme People’s
Procuratorate on the Standards for Prosecuting the Crime of

Offering Bribes and the Provisions of the Supreme People’s

20144E10 A T
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Procuratorate on the Standards on the Acceptance,

Prosecution and Investigation of Cases by People’ s

Procuratorates (Trial). The specific crimes are:

2.2.1 Crime of accepting a bribe by non—-State personnel

(Article 163 of the Criminal Law)

Where any employee of a company, enterprise or any other
entity extorts or illegally accepts any money or thing from
any other person by making use of his functions to seek

benefits for that person, and if the amount involved 1is

relatively large, he may be found guilty of accepting a bribe.

A sentence of up to six years of imprisonment or criminal

detention shall be imposed if the amount involved is
relatively large; and imprisonment of more than five years
or confiscation of property shall be imposed if the amount

involved is huge:

KRS DU LR

2.2.2 Crime of bribing non-State personnel (Article 164 of

the Criminal Law)

Any person who gives money or things to any employee of a
company, enterprise or any other entity to seek improper
gains may be found guilty of bribing non—-State personnel if
the amount involved is relatively large. A sentence of up
to three years of imprisonment or criminal detention shall
be imposed if the amount 1is relatively large; and
imprisonment ranging from three to ten years, together with

a criminal fine shall be imposed.

2.2.3 Crime of accepting a bribe (Article 385 of the Criminal
Law)

State personnel extorting or illegally accepting money or
things from any other person by making use of their functions

to seek benefits for that person constitutes the crime of

20144E10 A T
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accepting a bribe. State personnel, when conducting

economic activities, who violate the State’ s rules and
regulations and accept various kickbacks or service charges
and take them into their own possession shall be convicted
of the crime of accepting a bribe. If the amount of the bribe
is more than CNY100, 000, the State personnel shall be
imposed imprisonment of more than ten years or life
imprisonment, and may be subject to the confiscation of
property; the death penalty together with confiscation of
property shall be imposed on State personnel convicted of
extremely serious bribe—taking crimes. If the amount of the
bribe is between CNY5, 000 and CNY50, 000, imprisonment
ranging from one year to seven years shall be imposed; and
imprisonment ranging from seven to ten years shall be
imposed if the circumstances are serious. If the amount of
the bribe is between CNYH, 000 and CNY10, 000, the State
personnel who repent for the act of bribe—-taking and give

up the bribe can be given a lesser sentence or be exempted

KRS DU LR

from criminal sanctions, but the entity for which the
personnel work or a superior authority shall be imposed an
administrative sanction. If the amount of the bribe is less
than CNY5, 000 and the circumstance is serious, two years of
imprisonment or criminal detention can be imposed; if the
circumstance is not serious, the entity for which the State
personnel work or a superior authority may impose
administrative sanctions at its own discretion. If the State
personnel accept bribes more than once, sanctions shall be

given based on the accumulated amount.

2.2.4 Crime of accepting a bribe by an entity (Article 387

of the Criminal Law)

Where a State organ, State—owned company, enterprise,

public institution or c¢ivil association extorts or

illegally accepts money or things from another person to

seek benefits for that person, if the circumstances are
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serious, the crime of accepting a bribe by an entity shall
be established. An entity set out in the preceding paragraph
which accepts various off-the—account discounts or service
charges in secret in economic activities shall be convicted
of the crime of accepting a bribe and be punished pursuant
If the

to the provisions in the preceding paragraph.

circumstances are serious, the entity itself shall be
imposed a fine, and the persons who are directly in charge
and the other directly responsible persons shall be
sentenced to fixed—term imprisonment of up to five years or

criminal detention.

2.2.5 Crime of offering a bribe (Article 389 of the Criminal

Law)

Any person who gives money or things to State personnel for
the purpose of seeking improper gains shall be convicted of
offering bribes.

In economic activities, any person who

KRS DU LR

violates the State’ s rules and regulations and offers
various kinds of kickbacks or service charges to State
personnel shall be convicted of offering bribes and punished.
The person shall be imposed imprisonment of up to five years
or criminal detention; if the act of bribing and seeking
improper gains is serious or causes significant damage to
the State interest, he shall be imposed imprisonment ranging
from five to ten years; if the circumstance is extremely
serious, he shall be imposed imprisonment of more than ten
years or life imprisonment, and may be subject to the
confiscation of property. If the person voluntarily

confesses his act of offering bribes before prosecution, he

may be given a lesser sanction or exempted from sanctions.

2.2.6 Crime of offering a bribe to an entity (Article 391

of the Criminal Law)

Any person who offers money or things to a State organ,
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State—owned company, enterprise, institution or civil
association in order to seek improper gains, or in economic
activities violates the State’ s rules and regulations and
gives all kinds of kickbacks or service charges shall be
convicted of the crime of offering a bribe to an entity. A
sentence of up to three years of imprisonment or criminal
detention shall be imposed on him. If an entity commits the
crime, the entity itself shall be imposed a fine, and the
persons who are directly in charge and the other directly
shall be

responsible persons sentenced to fixed—term

imprisonment of up to three years or criminal detention.

2.2.7 Crime of acting as a middleman in the bribery (Article

392 of the Criminal Law)

Any person who acts as a middleman to bribe State personnel
may be convicted of the crime of acting as a middleman in

bribery and if the circumstances are serious, he shall be
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imposed imprisonment of up to three years or criminal
detention. If that person voluntarily confesses his act, he

may be imposed lesser or be exempted from sanctions.

2.2.8 Crime of offering a bribe by an entity (Article 393

of the Criminal Law)

If an entity offers a bribe in order to seek improper gains,
or violates the State’ s rules and regulations to offer
kickbacks or service charges to State personnel, if the
circumstances are serious, it shall be convicted of the
crime of offering a bribe by an entity. If the circumstances
are serious, the entity itself shall be imposed a fine and
the persons who are directly in charge and the other directly
responsible persons shall be sentenced to fixed—term
imprisonment of up to five years or criminal detention. Any
person who possesses the improper gains derived from bribery

shall be convicted and punished under the provisions

20144E10 A T



DACHENG
LAW
OFFICES

A B AU 2 55 R

governing the crime of offering a bribe.

2.2.9 Crime of accepting a bribe for the exertion of
influence (Article 388 of the Criminal Law)

Any State official who, by taking advantage of his own
functions or position, seeks improper gains for a person who
asks him to do so through another State official’s
performance of his duties and extorts or accepts money or
things from that person shall be convicted and punished for
accepting a bribe. If the amount involved is relatively

large or there are any other relatively serious

circumstances, the offender shall be imposed imprisonment
of up to three years or criminal detention and a criminal
fine; if the amount involved is huge or there are any other
serious circumstances, the offender shall be imposed
imprisonment ranging from three to seven years and a

criminal fine; if the amount is extremely huge or there are
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any other extremely serious circumstances, the offender
shall be imposed imprisonment of more than seven years, and

a criminal fine or confiscation of property.

2.2.10 Crime of bribing foreign public officials or
officials in international organizations (Article 164 of

the Criminal Law)

Any person who offers money or things to foreign public
officials or officials in international organizations in
order to seek illegitimate commercial interests shall be
convicted of the crime of bribing foreign public officials
or officials in international organizations. If the amount
involved is relatively large, the person shall be imposed
imprisonment of up to three years or criminal detention; if
the amount involved is huge, the person shall be imposed
imprisonment ranging from three to ten years and a criminal

fine.
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3. Comments

China’ s anti—commercial bribery legislation is

decentralized and there is no uniform code. The basic
content is covered. The GSK bribery scandal in China fully
proves that there is not a lack of legal ground for pursuit
of liability but insufficient law enforcement efforts.
China’ s anti-bribery judicial practice extends the focus
from combating crimes committed on duty to the combating of
commercial bribery and crimes on duty, and is becoming
increasingly internationalized. In terms of legislation, we
need to further improve the Chinese anti—commercial bribery
legal framework to make it consistent and more practical.
In the meantime, we should pay more attention to judicial
practice, strengthen law enforcement efforts and safeguard

the rule of law. In terms of corporate practice, a compliance

system in line with Chinese laws and regulations should be
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established and improved.

We appreciate the translating efforts made by Legal

Studio in this article

Jiacai Tan acquired a master’ s degree in law from the
Institute of Law of the Chinese Academy of Social Sciences
and earned a master of law from Temple University Beasley
School of Law. He is a partner at Dacheng Law Offices, LLP,
Shanghai office, and holds the post of chairman and
researcher at Shanghai University of Political Science and
Law, ASEAN Comparative Law Centre. He regularly advises
clients on corporate legal affairs, IP and foreign—related

disputes.
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