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Hotspot Iin Sports News

2014: What a great year for sport!

The year began with the 22nd Winter Olympic games in Sochi, but that is not the only exciting sporting
event this calendar year. In June the FIFA football World Cup is being hosted in Brazil, arguably the ho
me of beautiful football. Then Scotland will host the athletics Commonwealth Games and the golf Ryder
Cup later in 2014. Despite there being an anticipation of great sporting occasions there will also be an int
eresting relationship between these sports and the law.
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Russia
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SOCHI 2014 2.
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For Russia, the 2014 Winter Olympics was an opportunity to show the world what that country can do in
terms of hosting top level sporting events, and the Russian Government spent £32billion to try and make
the Olympics as memorable as possible. One particular issue which attracted significant media attention is
the anti-gay crackdown in Russia. Earlier this year a law was passed allowing police officers to arrest to
urists and foreign nationals suspected of promoting homosexuality and to detain them for up to 14 days.
Vladimir Putin had assured the International Olympic Committee that gay athletes would be welcome in S

ochi, and one can thankfully conclude the games went ahead without any problems. (Minus the couple of
teething problems there were at the start of the games with certain accommodation not being completed).
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Brazil

FIFA WORLD CUP
Brasil

As far as the Brazil World Cup is concerned, there is continued concern over infrastructure, with many of
the twelve stadiums being used for the football matches remaining incomplete and there being concern o
ver hotel accommodation in many host cities. With the recent deaths of workers at the stadium collapse i
n Sao Paulo which will host the opening match of the tournament, there will be a concern for FIFA that
those companies who have invested significant sums in sponsoring the event, may not wish to back futur
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e tournaments if the World Cup is not a major success. With forthcoming World Cup Finﬁf{iéﬂ;r%g%;ﬁchedu
led for Russia in 2018 (with Sochi being a test as to the capability of that country to host such a large
event) and of course Qatar in 2022, FIFA cannot afford for Brazil to be anything short of a major succes
s, particularly with the sense of excitement that there is throughout the world about the event taking place

in South America.

Political protests have been ongoing in Brazil
throughout 2013 with the Confederations Cup
being marred by street protests and political r
y allies. The difficulty faced by the event organi
S sers is that, as with Sochi, considerable public
money has been spent trying to ensure the F
, inals are the best ever. With Rio hosting the
: Olympics in 2016, there is a one in a lifetim
e opportunity for Brazil to show off all it has to offer to the world, yet many locals are unhappy that pu
blic transport, health and education are being sacrificed in order for sporting events to be held in the cou
ntry. The success of the host nation next June and Brazil winning the tournament may be needed to ensu
re that violent protests do not undermine the celebration of football.
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Scotland

GLASGOW 2014

XX COMMONWEALTH GAMES

In Scotland, the Commonwealth Games and Ryder Cup are centre stage in 2014, and the arrangements for
both tournaments seem to be on track, with over 90% of the tickets for the Commonwealth Games havi
ng already been sold. As with the London Olympics, the United Kingdom government has legislated for t
he Games in the form of the Glasgow Commonwealth Games Act 2008. The Act covers ticket touting an
d ambush marketing, both of which are now at the forefront of minds for the organising committees of a
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ny major sporting events.

One major issue to be considered for Glasgow 2014 may be political campaigning which may take place
in or around the event, as later in 2014, Scotland will have a referendum on whether they should become
independent from the United Kingdom. It certainly will be intriguing to see how any success or failure a
t either the Commonwealth Games or the Ryder Cup will be used by both the supporters and detractors o
f independence, to portray their side of the argument.

70%

8%

Where do
the tickets go?

We're making sure more people get to the Games:

§°,-’a

. Tickets on sale to the generol public

Reserved for sale to C i

Games A i
athletes, officials and the Commonwealth Games Federation,
- Reserved for sole 1o sponsors.
Reserved for sale to broodcast portners and haspitality clients.
. Will ba held for contingency
. Reservad for sale to Gomes Partners.
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The Anelka saga Is set to run

Nicholas Anelka’s career with West Bromwich Albion ended in disputed circumstances on the 14 March 2

014 after both parties claimed to have terminated Anelka’s contract of employment.
In addition to the five match ban handed down by The FA’s Independent Regulatory Commission followi

ng Anelka’s controversial quenelle gesture, Anelka was suspended by West Brom and forced to train alon
e while the club carried out its own internal inquiry, which was due to be concluded this week. However,
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Anelka issued a statement via Twitter on the 14 March 2014 confirming that:

"Following discussions between the club and myself, proposals have been made to me that I rejoined the
group under certain conditions that | cannot accept. Wishing to preserve my integrity, | decided to free m
yself and to terminate the contract binding me with West Bromwich Albion until 2014, and now.”
The conditions referred to in Anelka’s statement were to apologise to the club, supporters, sponsors and w

ider community as well as to accept a substantial fine.

WEST BROMWICH

West Brom later issued two statements firstly denying receiving any formal notice of termination from An
elka and later confirming that "The club considers the conduct of Nicolas Anelka on 28 December, couple
d with his purported termination on Social Media, to be gross misconduct. As a result the Club has tonig

ht written to Nicolas Anelka giving him 14 days’ notice of termination as required under his contract.”
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Options
West Brom have the option of seeking compensation from Anelka under Article 17 of FIFA’s Regulations
on the Status and Transfer of Players (“RSTP”) on the basis that Anelka’s gross misconduct amounted to
a unilateral breach of his employment contract without just cause that entitled the club to treat the contr
act as at an end. Article 17 of the RSTP confirms that any party who terminates a contract without just
cause must pay compensation to the innocent party.

The Anelka case has similarities with the case involving
Adrian Mutu and Chelsea. Mutu tested positive for cocain

u’s contract and sought compensation from the player und
er Article 17 of the RSTP (previously Article 22) on the
basis that Mutu breached his contract without just cause. §
CAS initially held in December 2005 that Mutu had breac &
hed his contract with Chelsea without just cause and that ' :
compensation was payable even though the player did not actually terminate the contract.
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CAS eventually ordered Mutu to pay Chelsea £14.5m in compensation in 2009 and FIFA’s Dispute Resol
ution Chamber has recently held that Mutu’s subsequent clubs, Juventus and Livorno, were jointly and sev
erally liable to pay Chelsea that compensation under Article 17.2 of the RSTP.

There are, however, some critical differences between the two cases. Under Article 17 of the RSTP, comp
ensation for any breach of contract without just cause is calculated by taking into account the following f
actors: the national law applicable; the specificity of sport; other objective criteria, which include the remu
neration and other benefits due to the player under the existing contract and/or the new contract; the lengt
h of time remaining on the existing contract;the fees and ex
penses paid or incurred by the former club, amortised over t
he length of the contract, and whether the breach occurred i
n the Protected Period.

Chelsea spent £15.8m in acquiring Mutu from Parma in 200
3 and he signed a 5 year contract that was due to expire on
30 June 2008. There was, therefore, over 3 years (44 mont
hs in total) remaining on the contract when Mutu committed
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his breach and the contract was terminated. When calculating the compens
ation payable, FIFA’s Dispute Resolution Chamber assessed compensation b
ased on the unamortised costs that Chelsea incurred in purchasing the playe
r from Parma i.e. the amount of the transfer fee, signing on fee and agent’
s fee that Chelsea were unable to amortise during the remaining 44 months
of the contract. This approach was subsequently endorsed by the CAS.

contrast, however, West Brom have incurred no acquisition costs because A

nelka was signed on a free transfer last summer and Anelka’s contract only

had a few months remaining so compensation based on the objective criteria listed under Article 17 of t

he RSTP will be minimal. It is, therefore, unlikely to be worthwhile for West Brom to pursue a claim ag
ainst Anelka for compensation.

As for Aneclka’s options, he is unlikely to take any action against West Brom in order challenge his dism
issal as it seems pretty clear that he is happy to leave the club. He will probably struggle to find a new
club until next season though given that his five match ban may be extended to have worldwide effect b
y FIFA’s Disciplinary Committee under Article 12.2 of the RSTP and whilst any action by West Brom to
recover compensation is unlikely, other clubs may still be put off signing Anelka in case they are jointly
and severally liable for any compensation payable under Article 17.2 of the RSTP.
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UEFA confirms creation of ‘League of Nations'

UEFA’s 54 member associations have unanimously voted to create a new competition, the UEFA Nations
League. The proposal is for this new tournament to replace the traditional European Championship qualifyi
ng campaign and reduce the number of increasingly unpopular international friendlies. The competition will
help UEFA realise its stated goal of improving the quality and standing of national team football while
maintaining the balance between club and international football. It will establish the UEFA Nations League
champions every odd year while also allowing all nations to play competitively at their level.
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_ NATIONS LEAGUE
Whilst the exact format of the tournament has yet to KEY POINTS

be finalised, it is apparent that there will be four divi WOULD BE PLAYED EVERY SECOND
. .. . . YEAR FROM 2018/19
sions each divided into four smaller pools. Teams will

54 COUNTRIES SPLIT INTO FOUR

be placed into their divisions according to UEFA’s ¢ DIVISIONS

. - . . TALKS ON FORMAT WOULD TAKE
oefficient ranking system. Pool matches will take plac g gt Bl
e between September and November 2018 (each team COUNTRIES COULD WIN PLACE AT
playing the other twice) with the four winners from T e

A _ _ FA HAS ALREADY BACKED IDEA

each division playing each other the following summe
r. Teams will compete to be promoted to a higher group, with the winners having the opportunity to qual
ify for the 2020 European Championship play-offs. Twenty teams will advance from the Nations League t

o the 2020 Euros.

The four-point resolution that carried the new tournament was created after m
ember associations requested that UEFA investigate the future of national tea
m football within the framework of the approved international match calendar.
Furthermore, players, coaches and supporters increasingly felt that internation
al friendly matches were not competitive enough.

Is:
“Oorga P

Sports Law Periodical 11" 2014 ~ 34 -



DACHENG
LAW
OFFICES

A B U S 55 PR

Despite widespread support for this new competition, Fifpro, the world footballers' association, is concerne

d about the added strain it will place on players.
"It should be clear that there is a difference in a friendly match and a competitive match," said director o

f player services Tijs Tummers.
"The Nations League will be another prestigious competition. As a consequence, that implies an increase i

n the workload for the group of top playersifpro, the world footballers' association, is concerned about the

added strain it will place on players."
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International Sportslaw Practice

Doping at the Sochi Winter Olympics: A Swedish case study

Under the IOC Anti-Doping Rules applicable to the 2014 Sochi Olympic Winter Games, testing took plac
e under the 10C's auspices from when the Olympic Villages opened on the January 30th, right up until t
he day of the closing ceremony, on 23 February 2014. Within that period, the I0C systematically perform
ed tests before and after events and oversaw the most stringent anti-doping programme in Olympic Winter
Games history. The I0C tested the top five finishers after each competition, in addition to two of the ot
her athletes at random. They also performed unannounced tests during the olympics, when the individual a
theletes weren't competing. In total, 2,667 tests were conducted, surpassing the previous record set at Vanc
ouver 2010 by 518 tests. Of the 2,667 tests, 477 were blood tests and 2,190 were urine tests.

Sweden’s Nicklas Backstrom was banned shortly before the Sochi 2014 Winter Olympics ice-hockey final
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between Canada and Sweden, after taking Zyrtec-D, an allergy medicine he had been takin)gkﬁkfigmﬁl?ﬁlast S
even years. Backstrom plays in the US National Hockey League, which is not a signatory to the World

Anti-Doping Code, so has different anti-doping regulations. This article examines the duties of the doctors
administering the medicine to Backstrom and assesses the culpability of the NHL for not putting in place

programmes to assist athletes travelling to the Olympics.

==

Twenty minutes before the puck dropped in the gold med
al hockey game at the 2014 Sochi Winter Olympics, Swe
dish centre Nicklas Backstrom was informed he had faile
d a doping test and was forced to withdraw. The test wa
s performed after Sweden’s 5-0 quarter final win over Sl
ovenia four days earlier. The banned substance was in an
allergy medication Backstrom has taken for the past sev
en years.

"Confusion’

Based on comments made to the media, it is clear that the International Ice Hockey Federation (IIHF) an
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d the NHL Players Association (NHLPA) fundamentally misunderstand the nature of doping. The IIHF’s ¢
hief medical officer Dr. Mark Aubry said, “There certainly is no doping in this instance. He is an innoce

nt victim. Doping is certainly not allowed, but this is not a case of doping.” NHL Players Association Sp
ecial Assistant to the Executive Director, Mathieu Schneider, said, “The process was flawed. I think it’s cl
ear that he wasn’t intending to cheat, that he wasn’t doping. Doping’s a very serious allegation, and at so

me point common sense should have prevailed, and it clearly did not.”

This position is way offside. Ice hockey’s international federation and the NHLPA should know better. Ol
ympic athletes must conform to the World Anti-Doping Code (‘the Code’) and it is well-established that i
ntent is not necessary to establish that there is a doping infraction. ‘Article 2: Anti-Doping Rule Violation
s of the Code’ is clear in defining what constitutes an anti-doping rule violation. Article 2.1 is straightfor
ward in saying:

‘It is each Athlete’s personal duty to ensure that no Prohibited Substance enters his or her body. Athletes
are responsible for any Prohibited Substance or its Metabolites or Markers found to be present in their S
amples. Accordingly, it is not necessary that intent, fault, negligence or knowing Use on the Athlete’s part

be demonstrated in order to establish an anti-doping violation under Article 2.1.
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'Strict-liability principle'

The Comment to Article 2.1.1 in the Code states that, ‘Under the strict liability principle, an Athlete is re
sponsible, and an anti-doping rule violation occurs, whenever a Prohibited Substance is found in an Athlet
e’s Sample. The violation occurs whether or not the Athlete intentionally or unintentionally Used a Prohibi

ted Substance or was negligent or otherwise at fault.’

The Court of Arbitration for Sport (CAS) and national courts have upheld this view. In Quigley v. UIT,
CAS held that:

‘It is true that a strict liability test is likely in some sense to be unfair in an individual case...The vicissit
udes of competition, like those of life generally, may create many types of unfairness, whether by acciden
t or the negligence of unaccountable persons, which the law cannot repair. Furthermore, it appears to be a
laudable policy objective not to repair an accidental unfairness to an individual by creating an intentional
unfairness to the whole body of other competitors. This is what would happen if banned performance-enh
ancing substances were tolerated when absorbed inadvertently. Moreover, it is likely that even intentional a
buse would in many cases escape sanction for lack of proof of guilty intent.’
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Further still, the English High Court in Gasser v. Stinson said that if a defence of moral innocence were
to open, the floodgates would be opened and any international federation’s attempts to prevent drug-taking
by athletes would be rendered futile. It is against this backdrop and regulatory regime that all Olympic a
thletes must conform.

'Help athletes understand'

National Governing Bodies (in this case, the Swedish Ice Hockey Association) and National Olympic Com
mittees ought to have support mechanisms in place to help athletes understand and adhere to the Code. B
ackstrom took the allergy medication Zyrtec-D (with the prohibited substance pseudoephedrine) with the ap
proval of Dr. Bj&Gn Waldeb&k, the team doctor. Responsi
bility here falls squarely on the shoulders of Dr. Waldeb&

WORLD
ANTI-DOPING
AGENCY
Backstrom taking the medication, thinking that it ought to play true
have been administered as far in advance as possible bef

k for ensuring that it did not contain any prohibited substa
nces in sufficient doses to trigger a positive test result.

Dr. Waldeb&k is quoted as saying he regretted authorizing
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ore the game for the levels to have dropped below the legal threshold level. Pseudoephedrine is on the W
orld Anti-Doping Code’s Prohibited List and is prohibited when its concentration in urine is greater than
150 micrograms per milliliter. Backstrom’s level was allegedly 190 mcg/ml. He subsequently resigned as h
ead physician for the Swedish Olympic Committee.

This is not an instance of an athlete ingesting a performance-enhancing drug as a result of a contaminated
food supplement. This happened because a doctor, whose duty extends to approving medicine which will
not lead to an athlete getting kicked out of the Olympics, failed in exercising that duty.

'Assist players with conforming’

With so much riding on the line with NHL players participating in the Olympics, what also bears mentio
ning is the extent to which, if at all, the NHL proactively put in place programs or measures to assist pl
ayers with conforming to the Code. The league’s approach to doping is not the same as that of signatorie
s to the Code. For example, the Olympics requires athletes to be tested for human growth hormone and p
seudoephedrine (found in Zyrtec-D, Backstrom’s allergy medication, and the popular over-the-counter head
cold drug Sudafed, for example) while the NHL does not, and also takes a hard line on marijuana (even
though its threshold was recently raised from 15 ng/ml to 150 ng/ml), whereas the NHL doesn’t consider
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‘pot’ a performance enhancing substance. Given these not-so-little differences, it would be interesting to k
now the extent to which the NHL and the NHL Players Association forewarned players of these differenc
es, or whether it was simply left to the National Olympic Committees and National Governing Bodies to
deal with this issue.

'Not the first time’

Despite Backstrom being declared ineligible to play in the men’s gold medal h
ockey game at the Olympics, NHL Deputy Commissioner Bill Daly has said t
hat he does not anticipate there being any consequences relative to Backstrom’
s ability to play for the Washington Capitals in the NHL. This is not the first
time a high profile athlete has got pinched for a doping offence involving a NSl F2/A
doctor’s authorized use of a banned drug. In the 1995 Pan Am Games in Arg

entina, Silken Laumann, one of Canada’s greatest-ever rowers, was fighting a cold and took an over-the-c
ounter drug which was evidently approved by the team doctor (that approval is disputed by the doctor). L
aumann unfortunately took Benadryl Decongestant which contains pseudoephredrine instead of Benadryl, w
hich does not. She tested positive after her quadruple skulls boat won gold and both she and her team m
ates were stripped of their medals.
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The Code makes allowances for athletes to take prohibited substances under its Therapeutic Use Exemptio
n (TUE) programme. A TUE is considered when an athlete would experience significant health impairment
if the substance were withheld in the course of treating an acute or chronic medical condition, when the
substance would produce no additional performance enhancement and when there are no reasonable altern
atives available. Given that Backstrom had taken Zyrtec-D for the past seven years, it is astounding that h
e (and his entourage, including Dr. Waldeb&k) neglected to check the ingredients in the medication and -
had they done so - apply for a therapeutic use exemption.

'Delay"

Why it took the lab four days to test the sample and return the results to

Backstrom is another question. In November 2013, the Sochi drug-testing la
b was provisionally suspended by WADA for failing to ensure a comprehen
sive quality management program grounded in accurate and reliable results.

Further still, the Sochi lab had produced false-positive tests during a routine
evaluation. The provisional suspension was subsequently lifted and the lab

was fully accredited in time for the Olympics.
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It is interesting to note that suspect samples at the London 2012 Olympics were identified within 24 hour
S. It is not yet known whether Backstrom was informed of a positive ‘A’ test or a ‘B’ test. Either way, t
he delay does seem unreasonable and the Swedish Ice Hockey Association is deservedly angry that Backst
rom and the team were informed only twenty minutes before the start of the gold medal game.

In the end, it’s uncertain if Backstrom’s presence would have made any difference to the outcome of the
game, but that’s not the point. The issue here is this was a player at the prime of his career released by
his professional league and representing his country at the pinnacle of athletic achievement only to be de
nied and let down by what appears to be several easily correctable mistakes made by people who benefite
d from his participation and who were there to protect him.It is interesting to note that suspect samples at
the London 2012 Olympics were identified within 24 hours. It is not yet known whether Backstrom was
informed of a positive ‘A’ test or a ‘B’ test. Either way, the delay does seem unreasonable and the Swe
dish Ice Hockey Association is deservedly angry that Backstrom and the team were informed only twenty

minutes before the start of the gold medal game.

Silver lining?
The International Olympic Committee (IOC) later announced a decision in the case of Swedish ice hockey
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player Nicklas Backstrom who participated in the XXII Olym
pic Winter Games in Sochi.

Backstrom, 26, had tested positive on 19 February for the pre
sence of pseudoephedrine (PSE) in excess of the applicable de
cision limit and he was provisionally suspended from competin
g in the final of the men’s ice hockey competition between S
weden and Canada.

The 10C Disciplinary Commission (DC), composed of Anita L. DeFrantz (Chairperson), Nawal ElI Moutaw
akel and Claudia Bokel, found that the provisional suspension was fully justified, not only due to the pres
ence in excess of the applicable decision limit of PSE in his urine sample, but also due to the fact that t
he athlete conceded at the hearing, which took place shortly before the final match, that he had also take
n medication containing PSE earlier that day.

The I0C DC took into account in particular that the athlete had been cooperative, had disclosed the medi

cation in question in the doping control form and had relied on the specific advice of his team doctor tha
t the intake of the medication would not give rise to an adverse analytical finding. There was also no ind
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ication of any intent of the athlete to improve his performance by taking a prohibited substance. Based up
on these mitigating circumstances, the IOC DC considered that the athlete should be entitled to receive th

e silver medal and diploma awarded for men’s ice hockey.

Others not so fortunate

There were other athletes at the Sochi Winter Olympics who did fall foul of the anti-doping legislation. B
lathlete Evi Sachenbacher-Stehle of Germany was excluded from the 22nd Olympic Winter Games in Soch
I.

Sachenbacher-Stehle, 33, tested positive on 17 February for methylhexaneamine (dimethylpentylamine). The

IOC Disciplinary Commission decided that she was to be disqualified from the following events:
Women's 12.5km Mass Start Biathlon event, where she placed 4th;
2x6km Women + 2x7.5km Men Mixed Relay Biathlon event, where she placed 4th

Furthermore, the 10C ruled that she:

1. shall have her diploma in the above-mentioned events withdrawn;

2. 1s excluded from the Olympic Winter Games in Sochi in 2014,

3. shall have her Olympic identity and accreditation card cancelled immediately.
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On February 19th the IOC announced that men’s ice hockey player Vitalijs Pavlovs of Latvia had been e
e xcluded from the 22nd Olympic Winter Games in Sochi.
he 10C Disciplinary Commission, decided the foIIowmg.
OOMNUHI- 1. The Athlete, Mr Vitalijs Pavlovs, Latvia, Ice Hockey, is
KOHTPO/b disqualified from the Men’s Play-offs Quarterfinals — C
anada vs Latvia match.
P 2. The Athlete shall be excluded from the XXII Olympic
Winter Games in Sochi in 2014, and shall have his Oly

mpic identity and accreditation card immediately cancelle

Doping Control

d.

3. The Athlete’s diploma (for placing 8th) be withdrawn.

4. The International Ice Hockey Federation is hereby requested to make appropriate mention of the above
in the record of the sports results, and to consider whether it should take any further action within its
competence.

These are not the only cases of atheletes being discovered to be doping, the other athletes who tested pos

itive against Anti-Doping Rule Violations, are;
Bobsleigh
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William Frullani, Italy,
Daniela Zalewskiego, Poland,
Cross Country

Marina Lisogor, Ukraine.
Johannes Durr, Austria.

Before the games three athletes tested positive for prohibited substances:
Karolis Zlatkaukas, Lithuania,

Ekaterina lourieva, Russia,

Irina Starykh, Lithuania.

In conclusion, this information poses an important question that must be considered; is doping still an extr
emely prevalent activity amongst athletes and sportsmen, or is it that because we now have such stringent
Anti-Doping testing, those minority of athletes who still decide to do it are being caught? The Swedish
case study also asks one to consider that maybe more still needs to be done to educate the athletes on w
hat they can and cannot use and whether this can in turn reduce the over-reliance on members of the bac

kroom staff such as club-doctors, which may help prevent a similar case occuring again.
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Introduction of Sports Law Group

Sports Law Service Scope

1, Provide legal consulting service about the composition and structure of various sporting clubs;

2, Draft sponsorship agreements, commercial agreements and the license agreements;

3, Provide legal consulting service about traditional and emerging commercial cases;

4, Provide legal consulting service about events, sports organizations and management;

5, Provide legal advice of intellectual property protection in sports brands, especially for those that are related to
sporting goods and clothing brands;

6, Provide legal opinions in signing contracts with athletes, their initiation and transfers;

7, Provide legal consulting service in the construction of sports venues, financing, development, and other related
matters;

8, Solve disputes in the name of professional athletes, coaches and sports clubs, sports brokers, departments in
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charge of sporting industries and sports goods, and apparel manufacturers;
9, Deal with product liability disputes and intellectual property disputes on behalf of sporting goods and apparel

makers;
10, Draft various and inter-connected contracts for sports teams, sports organizers and sponsors.
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Service mode

1, Served as special counsel: each business will provide the whole
process, comprehensive, in-depth special services, and related specific
Issues.

2, Served as perennial legal counsel: each business will provide daily

legal consultation dealing with daily legal affairs.

Thank you very much for your reading,

Edited by Shanghai dacheng sports business group, the information is for
reference only.

If you have any question, please contact us via email at
zhang.bing@dachenglaw.com.

Internal documents, only for communication.
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