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How to Handle Employee’s Absence without Notice?

Sometimes, employees do not come to work without any notice and the reasons are also
unknown. If the employers cannot properly response and handle this situation, they will
face huge legal risks. Disputes regarding this absence without notice can be classified as
the following types: the employment relationship is not terminated but continues and
the employee requires the remuneration and fulfillment of the employment contract; the
employment relationship continues and the employee is injured during the employment
period thereupon and requires the employer for relevant treatment; the employee is in
the medical care period and the employer terminates the employment relationship
illegally; the employer illegally terminates the employment relationship without solid
evidence to prove the absenteeism of the employee. In order to protect the legitimate
rights of employers, employers shall consolidate certain facts through certain channels
to make the best decision.

1. Several points that need to be clarified before handling absence without notice:

« If the employment contract or the internal rules and policies stipulate that when the
employee fails to come to work exceeding a certain number of days, it will be
regarded as absenteeism. This regulation is invalid and the termination using this as
the ground is illegal.

In other words, automatic resignation means the employee does not inform the
employer and leaves the work position and the employer at his or her will. The
Reply of the General Office of the Labor Ministry Regarding How to Distinguish
Automatic Resignation and Dismissal due to Absenteeism has explained the
“Automatic Resignation” in Item 1 of Article 2 of the Regulations of the People’s
Republic of China on Settlement of Labor Disputes in Enterprises as the behavior
that employee takes the liberty to leave the work. This is the explanation from the
authority. Although the Regulations of the People’s Republic of China on
Settlement of Labor Disputes in Enterprises was abolished on 8 January 2011, from
the perspective of the historical mission of it, it could no longer meet the demand of
social development after the implementation of the Employment Contract Law in
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2008.

The employment contract termination can be divided into two categories:
termination initiated by employees and termination initiated by employers
according to the difference of terminate subject. Pursuant to the Employment
Contract Law, termination initiated by employees can be classified as: termination
through negotiation initiated by employees (Article 36); termination by advance
notice (Article 37); unilateral termination (Article 38). Termination initiated by
employers can be classified as: termination through negotiation initiated by
employers (Article 36); termination due to faults (Article 39); non-fault termination
(Article 40); redundancy termination (Article 41). In the meantime, the law
explicitly forbids the agreement on termination conditions by the parties to the
employment contract.

Considering the principle of legally prescribed termination conditions, the
aforementioned automatic resignation is a special agreement in the employment
contract or internal rules and policies, not belonging to the circumstances of the
legally prescribed termination conditions. It is an agreement on termination
condition. Automatic resignation, though a common practice due to customs, is not
in compliance with the law under the environment of legally prescribed termination
conditions of employment contract. Hence, even the employers have incorporated
the automatic resignation into the employment contract or the internal rules and
policies, due to the illegalness of the regulation, the employers will face the legal
risks of illegal termination. Regarding this, the employers shall delete relevant
regulations in the employment contract and internal rules and policies, and refine
the attendance checking system and holiday system to control the legal risks.

» If employers terminate the employment relationship on the ground of absenteeism,
it may constitute an illegal termination.

If employers terminate the employment relationship on the ground of absenteeism
under the circumstance of automatic resignation, employers may face two common
risks as below:

1) The attendance records lack the signatures of employees, which weaken the
evidentiary effect. At present, most of the companies adopt the electronic
attendance checking system, such as using fingerprint and punching card,
etc., and the companies only ask the employees to confirm the records by
written at the end of the month. Hence, even the employees do have
absenteeism situation, without the signature, there are flaws in the
evidentiary effect.

(2)  The employees may be sick and cannot ask for leave in time. Some HR
specialists believe that the company has the sick leave application system. If
the employees fail to ask for the sick leave following the procedure, it can
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be regarded as absenteeism and the employers could terminate the
employment contract. But from the perspective of protecting sick employees,
if the employees fail to ask for sick leave following the standard procedure
but the sickness is really exist, then the employers may face double
challenges of legality and reasonability by making the termination decision
regardless of the sickness fact.

2. The following handling procedure towards absence without notice is legal,
effective and relatively low-risk:

*  When absence without notice occurs, HR specialists of the companies can ask the
employees to explain the reasons for the absence and provide relevant materials via
emails or EMS in order to preserve the evidence.

» If the employees fail to reply the emails or EMS, or reply the emails or EMS but
fail to provide proper reasons and relevant materials, the employers shall inform the
employees that the employees’ failure to ask for leave following standard procedure
belongs to serious violation of internal rules and policies or absenteeism via email
or EMS again. The employers shall ask the employees to come back to work. If the
employees still fail to come back to work, the employers could terminate the
employment relationship on the ground of absenteeism; as for those who come back
to work, the employers could terminate the employment contract (on the ground of
absenteeism) or give sick leave, leave for personal affairs, etc. according to the
seriousness of the case.

« As for the employees replying sick, the employers could require them to provide
sick leave application materials stipulated by the internal rules and policies and
inform the employees that failure to do so will be deemed as serious violation of the
internal rules and policies via emails or EMS. After informing the employees, the
employers could terminate the employment relationship on the ground of
absenteeism or serious violation of the leave application policy for those employees
who fail to provide relevant materials. As for those providing sick leave materials,
if the employers hold no objection, the employers shall determine the medical care
period and inform the employees of it. If the employers hold objection regarding
the sick leave materials, they could confirm and investigate at the hospital and with
the doctor. The employers could terminate the employment contract (on the ground
of absenteeism or fraud) or give sick leave according to the investigation results.
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Case Study: Employees Resign without Notice; Employers Shall Handle
Cautiously.

In April 2009, Sun was hired by a Construction Group. Due to his poor performance,
the Group transferred him from the Group financial department to the subordinate
branch company financial department and Sun signed the transfer document. The
branch company had relatively loose management on attendance check and Sun was
always late and left early, causing negative impacts on the business development and
management of the branch company. In order to improve the management, the branch
company stipulated the attendance checking system and implemented it after discussing
with all the employees. The signing for attendance was adopted. After a week since the
implementation of the attendance checking system, Sun did not come to work at the
branch company. Considering this, the Group terminated his employment contract on
the ground of absenteeism. Until the termination date, Sun was absent for ten days and
did not hand in any documents to the Group or the branch company. Then Sun applied
for arbitration claiming double severance pay for illegal termination. Sun handed in
clinic medical record, diagnosis certificate, etc. as evidence during the absence period to
prove that he was sick at that time. The arbitration commission held that Sun had solid
evidence to prove his illness and the Group’s termination on the ground of absenteeism
was illegal.

We are in the opinions that although Sun failed to follow the sick leave application
system, from the perspective of termination procedure of the Group, the Group did not
perform the obligation of reasonable notice and did not evaluate the potential risks or
obtain evidence regarding the termination, leading the termination of the Group had
flaws, which constitutes an illegal termination. Hence, we advise that when absence
without notice occurs, the employers shall collect evidence of violation. Before
termination, the employers shall evaluate the legality as well as the reasonability, which
will make the termination more acceptable by the judicial authority.

If you have any inquiries regarding the PRC employment law matters, please contact us
at hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource
Committee of Dacheng Law Offices, which is for informational purposes only and does not
constitute legal advice. Readers should contact us for legal advice on any particular issue. Entire
content copyright is owned by the Committee. Reproduction and distribution of this newsflash
in whole or in part without the written permission of the Committee is expressly prohibited.
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