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PrvEEE NEW LAWS AND REGULATIONS WATCH

EFEEREM (RTEERBREFRERZEN EAEHEETER K HER
EED
State Oceanic Administration Promulgates the Circular on Relevant Issues

Concerning Improving Review of Sea Utilization under the Projects Directly

Accepted by the State Oceanic Administration

013F3A4H, BEXEBFERATCEZXEERATREER B RERY
HIH W & TAEA K PR R Jo> (CH 40))

il Jo» B R A RBRE FETE & . B4R E S RE X EEHF
R A A Wy BRI E TR, TUE W iR AN 4 ETUE AT AR I B
TE W EREMEZA, PEAETE F 5. HETEELZT HERITE 47

VR RIS A L ETUE RIS B0 E U

On March 4, 2013, the State Oceanic Administration (the "SOA™) promulgated the
Circular on Relevant Issues Concerning Improving Review of Sea Utilization under

the Projects Directly Accepted by the State Oceanic Administration (the "Circular™).

The Circular requires that the pre-review system with respect to sea utilization under
construction projects shall be strengthened. For the sea areas necessary to be utilized
by the construction projects approved by the State Council or the competent
investment authority of the State Council, the project applicant shall, at the stage of

the feasibility study of the projects or prior to the approval of the projects, complete
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FEH ORRETNLREEE 1108.25 (20134 3 A 29 H)

the sea utilization pre-review formalities. The pre-review opinion on sea utilization is
the requisite document for the approval of the feasibility report or project application

report of a construction project.

(Source: www.soa.gov.cn)

TERITRA (RTFeBAMM. RENHAEFE 2. FEFM T~ REHRBHER
BUR BN

Four Departments Promulgate the Circular on Improving the Policies of Refunding
Consumption Tax for Naphtha, Fuel Oil-made Ethylene and Aromatic Hydrocarbon

Chemical Products

WH, MHRMELH TR LG HEH. FERARRIT. BXEE. BX
BA-RAXTRERME- BB AEP L. FREAT > &HHHEHBORN
gy (KA ED),

«HEH» e, REFEAEAT Ml BWEEEFLE. FREAT = &W
A, AL AT AT R TR, BT 2R 40 B K
AR TN B B AR, i AR R A b A R T o 5L IR A
Wi B EZE N BRHAH, FERNRLH, FA "0 ki FRER

FHE (101020221) 3 Ffo

Recently, four departments including the Ministry of Finance ("MOF") have jointly

promulgated the Circular of the Ministry of Finance, the People's Bank of China, the
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General Administration of Customs and the State Administration of Taxation on
Improving the Policies of Refunding Consumption Tax for Naphtha, Fuel Oil-made

Ethylene and Aromatic Hydrocarbon Chemical Products (the "Circular").

According to the Circular, the enterprises in China which use naphtha, fuel oil-made
ethylene and aromatic hydrocarbon chemical products, and import oil products only
through self-operation or entrustment to manufacture chemical products, may apply
with the customs of the place where import consumption tax is paid for the refund of
consumption tax. At the time of handling tax refund, customs shall determine the
amount to be refunded in accordance with the quantity of the oil actually
consummated for the production of chemical products by enterprises, issue refund
letter and refund under the item "consumption tax refund for imported refined oil"

(101020221).

(Source: www.js-n-tax.gov.cn)

H PR EAHLSN (1973 FEEHFRPT LRGBS R AL 1978 FEPUE ) it
PSHEIEEREBA S

Announcement on the Coming into Effect of the Amendments to IMO Mandatory

Documents including MARPOL 73/78

2033 A 7H, x@ZHIPLAA X TEIRESFHAL «<1973 FE T b
AEARAE AR VT AR >1978 W E Y FRAIMEXHEBERERAE .
R A, €973 F B Fr b AL R7T LA 1978 FPE ) (K

FANY) WMMBEE (AT FHFA4> WL I IV AV b0 #KE
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Mo by K ) Fo <2 1978 FPUE FBATI <1973 45 B IR 7 1 AfAn i o7 3
NP B 1997 FPUE Y M BB IER (T VI o 0 B0k 30iE oy KR
ZHEfn <2008 SR AMABORAN Y P A 26 7 1R 10T R R 4009 A R 5 AL
WRIE), ERBERTT 2013 F2 A1 HEAMAABRAEZ, JHHT 2013 £ 8

Hl1HAEZ, AEXEEHEAR Y.

On March 7, 2013, the Ministry of Transport ("MOT") promulgated the announcement
on the coming into effect of the amendments to mandatory documents of the
International Maritime Organization ("IMO") including the International Convention for
the Prevention of Pollution from Ships, 1973 as modified by the Protocol of 1978 (the

"Announcement").

According to the Announcement, the amendments to the annexes of the International
Convention for the Prevention of Pollution from Ships, 1973 as modified by the
Protocol of 1978 (MARPOL 73/78) (in relation to the Regional Arrangements for the
Port Reception Facilities in Annexes I, II, IV and V of MARPOL 73/78) and the
amendments to the annexes of Protocol of 1997 of MARPOL 73/78 (in relation to the

Regional Arrangements for the Port Reception Facilities in Annex VI and the Issuance
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of Certificates for the Certification of Marine Diesel Engines Fitted with Selective
Catalytic Reduction Systems under the NOx Technical Code 2008) were accepted by
implication on February 1, 2013, and will take effect on August 1, 2013 with legal binding

force in China.

(Source: www.moc.gov.cn)

B B %6 R AR (D 557 S5 E BT B B M%) F R

SAT Clarifies Issues Concerning the Administrative Measures for Value-added Tax

and Consumption Tax on Export Goods and Services

2013443 A 13 8, BEXHSEmAM KBRS ART <CBOs %
BEMFEFREE R ARFEAEAEY, S, TEFET BB RHT 5
AR T IH B A8 IR AR K AR

N AT HER (f) BERAE. IR (f) SEHR. EALRK
S T AR 5 4 B AR A R BRI U A B AR K UM RHRCR #EAT T 1

B o

On March 13, 2013, the State Administration of Taxation ("SAT") promulgated the
Announcement of the State Administration of Taxation on Issues Concerning the
Administrative Measures for Value-added Tax and Consumption Tax on Export Goods
and Services (the "Announcement”), elaborating and improving the relevant

provisions in the Administrative Measures for Value-added Tax and Consumption Tax
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on Export Goods and Services.

The Announcement elaborates the determination of the qualifications of export
rebates (exemption), application for export rebates (exemption), declaration for the
export goods and services to which tax exemption policies are applicable, handling of
the relevant documents and certificates, as well as other relevant matters, materials

and statements.

(Source: www.chinatax.gov.cn)

R RAT (FEHRT 2013 ELEBWAERE TAERHEIERL)

MOFCOM Promulgates the Guiding Opinions on the Attraction of Foreign

Investment throughout China in 2013

201343 A 14 H, WX <HHHXT 2013 F2 H TR H & 5 T
WEFELY (EILY).

CE N> 481, 2013 F o T BARRZ: 51540 B 90 & M Ao e ] 28 408,
¥ RRS LA ST, BASNE R TR A Gl H B AR H o EEREER; Rt
HREDH X RS R A S AR K AR E A e A, (R AR
M, BAUBRRRER, PR ZE* IR, & IMERES BT, &

AR e AR ST AR By 2ot B R AR SN &

On March 14, 2013, the Ministry of Commerce ("MOFCOM") promulgated the

Guiding Opinions of the Ministry of Commerce on the Attraction of Foreign
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Investment throughout China in 2013 (the "Opinions™).

According to the Opinions, the goals of the work in 2013 are: guiding foreign
investment in high value-added manufacturing sector, promoting opening-up in
service sector and strengthening the role of foreign investment as an important carrier
for the introduction of technologies and talents; promoting transformation and
upgrading of the absorption of foreign investment in eastern region as well as the
acceptance of domestic and international industrial relocation by western and central
regions to optimize the regional structure of foreign capital utilization; deepening the
transformation of government functions and actively and prudently promoting
administration streamlining and power delegation to build the service-oriented
government; and improving the quality in foreign capital utilization based on its

stabilized scale.

(Source: www.mofcom.gov.cn)

BERBBYEMN 2013 £ 3 A 15 HE LS Hng Bl HE

GAC Decides to Implement the Mutual Recognition Arrangement with Singapore

from March 15, 2013

20133 A 14 H, BREEFRGEENE 20135513 5,

20126 A, BREEEHMHEXMBEREEFT CFEARSMEEX L
ET i X AR T (PR ARSFE XSV 9 RER A T iR %
AR G RD B ZHY. B EH B RB BN, EXEFREMN 2013

%3 A 15 HReH L Z L AL H.
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M 2013 £ 3 Fl 15 H #2, 8 B & x 8% 3 nH < B A AL # STP-Plus 4~ %
oy “BOANEWEEET (ABEO)VD N, #indk # # 5 8 % & 5 X AL i

AA KA K E 8 AEO 4V,

On March 14, 2013, the General Administration of Customs ("GAC") promulgated

the Announcement of the General Administration of Customs No. 13 of 2013.

In June 2012, the GAC and the Singapore Customs officially signed the Arrangement
of the General Administration of Customs and the Singapore Customs on the Mutual
Recognition of the Measures of the Customs of the People's Republic of China for
Classified Administration of Enterprises and the Secure Trade Partnership of
Singapore. After negotiation with the Singapore Customs, the GAC has decided to

carry out the mutual recognition arrangement in all aspects from March 15, 2013.

From March 15, 2013, the Chinese customs will regard the STP-Plus enterprises
accredited by the Singapore Customs as Authorized Economic Operators (AEOs) of
Singapore, and the Singapore Customs will regard the AA enterprises accredited by

the Chinese customs as the AEOs of China.

(Source: www.customs.gov.cn)
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5 R AT (TR SN RE B AR SR FE AT A RIALE )

MOFCOM Promulgates the Provisions on Regulating Competitive Behavior in

Foreign Investment and Cooperation

201343 A 22 H, BHFHRA TR FTEETRFEFATHHAD,
K2 BA K TR T RERILRFE, BFE S EF#THH
BRERWAY 3FNIRELERXA R LFRA

AR <HLE», HAE A 1E TR IE 2 58 4T 4 215 DL I I 4 BT 37
o, WHHFZESFGFHEWNNATESMERSFT N, BRER, KEEF

MFEEE, BEREGLGUAEMKEBAZATELTFNTA

On March 22, 2013, the Ministry of Commerce ("MOFCOM") promulgated the
Provisions on Regulating Competitive Behavior in Foreign Investment and
Cooperation, specifying that it will, in concert with the relevant departments, establish
a poor credit record system of foreign investment and cooperation. An enterprise
which has been placed on record for unfair competition shall not enjoy the benefits of

relevant national supporting policies for three years.

According to the Regulations, unfair competition in foreign investment and
cooperation includes the acts of seeking market transaction opportunities through
commercial bribe, unfair price competition for the purpose of excluding competitors,
bid-rigging, degrading competitors’ goodwill, publicizing false business performance

and other acts regarded as unfair competition by the law.

(Source: www.mofcom.gov.cn)
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VUERIIBR G RAT (R T IRBERBOREE &3 D BUBURA X B X HVEM)

Four Departments Jointly Promulgate the Circular on Adjusting the Catalogues

Relating to Import Duties Policies of Major Technical Equipment

201343 A 25 H, M. ThffE EHHEEIFITLA <X THREEX
PR e A #E 0 HARBOR A & B R E F0> (CGREY) .

CGHFo> WA, B 20134F4 A1 HR, qAFEHE KR E NS LA EF
ERXRIXFRX RN AR R A BERKE T AR EEERE DB RE RS R A
R EE e TRV, KFEREBIE. EREBXERE.
MEPRBRBEEFRE BETH BB E. BT LEHEFREEERET

WHGEH OB BT W FARRA XA 0 AT AR

On March 25, 2013, four departments including the Ministry of Finance and the
Ministry of Industry and Information Technology jointly promulgated the Circular on
Adjusting the Catalogues Relating to Import Duties Policies of Major Technical

Equipment (the "Circular"”).

According to the Circular, from April 1, 2013, eligible domestic enterprises that
import necessary key parts and components or raw materials for manufacturing such
equipment of which the development is supported by the State such as direct-current
equipment, signaling systems for rapid transit railways, complete systems/equipment
for sorting domestic waste, fire engines with elevating equipment, dyeing machine,
new agricultural machinery, solar battery equipment, key equipment for integrated

circuits, equipment for manufacturing new flat panel displays, lithium-ion powered
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battery equipment, and equipment for manufacturing electrical components are

exempted from customs duties and import value-added tax.

(Source: www.mof.gov.cn)

BB EA (BNKBZRALERREEME ERELFD)

MOT Promulgates the Administrative Provisions on the Operating Qualifications for

Domestic Waterway Transportation (Draft for Comments)

201343 A 27 B, ZBEEWMIRA T <EWAKEREE T EENE (I
KERAR)D, AXATFAEREN. TR EALEHY 2013 F4 A 27 8.

SR B YA M W R AN AR, B R AR AL F S AR AR R
AR, TR AFE T A A

(=) MEEWREN, AHENAKRZRETH LK LT K,

(Z) WA P TR H N S EAZE AR50 RIS fmEE
y

Z I

(=) BRI FaAFTERH, iz + o FE 2 fo f 15 H T 49%.

On March 27, 2013, the Ministry of Transport ("MOT") promulgated the
Administrative Provisions on the Operating Qualifications for Domestic Waterway
Transportation (Draft for Comments). The MOT is seeking public comments and the

closing date is on April 27, 2013.

In addition to the operating qualification conditions specified in Article 6 of the
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Provisions, a foreign-funded enterprise applying to operate domestic waterway

transportation shall also meet the following conditions:

1. Existing domestic waterway transportation operators are unable to meet the

demands in the proposed scope of business;

2. The foreign investor(s) of the contributing party possesses good performance

results and operational experience in waterway transportation services; and

3. The total capital contribution of all the foreign investors of the contributing party

shall not exceed 49 percent.

(Source: www.chinalaw.gov.cn)

FHEARSEM (FERRESKTH P RERREL A T RERRKE1HEH
IR )

CIRC Promulgates the Opinions on Further Playing the Role of Insurance Brokers in

Promoting Insurance Innovation

FEGRES2TEZAACFERES X TH—FLERRZE LN RFRK G
FHEAHEL CELY), SR GE2LNE x K BERY, #—FFERE>
s WRTIGE L RFTIRE. RIPEERAF .

KB R7, RIEE LN BT MR IH 54 Fn 328 5 2 TR

e, F UL SOl ARALG], ERROEET; U RERE &, HRE
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AR TH S E TR TR RAREREER, RIRE L RS AF

Recently, the China Insurance Regulatory Commission ("CIRC") has promulgated the
Opinions of the China Insurance Regulatory Commission on Further Playing the Role
of Insurance Brokers in Promoting Insurance Innovation (the "Opinions"),
encouraging insurance brokers to give full play to their strength to further diversify
insurance products, increase market vigor, promote market development and protect

the benefits of the insured.

According to the Opinions, based on market and insurance clients and being familiar
with the risks in specific field, insurance brokers may promote the innovation of
underwriting mechanism to expand insurance coverage, drive the development of new
insurance products to effectively meet the needs of insurance clients, and advance and
improve the insurance service system to advance the quality in services in the

insurance industry.

(Source: www.circ.gov.cn)
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SERY %A REAL-TIME INFORMATION

Bife s FUBIRIRER HHREF

Chuantang Yang pointed out: Shipping Enterprise will obtain more support

AR A T B P E AR, REBE B K EE 5 HEZ P EIE
FRRFERTHET, MELCVAEFEREHAE, x5EFVH. BNELR
GHREKTAZLZMERAX, AR, EXCEH 6T —BEERKFMEL L,
“Feuaf BX S, BET—FoF. £, M RAEBRFEEE 60K
B, RAEEMR fam @l kT 2HERE

XA KT AL, iR R I B, ROR AR P R R
BWETRMASWNEENRZ — HEHERE, IHWKENERAAE 3
H 14 H 20

MtEEART, SFNRBRREEFEL S, KA 14TLT, HAEKHE

1 o W A

For severely negative profit of the shipping industry, Chuantang Yang states that, the
minister of Ministry of Transport of the People’s Republic of China, the Chinese
shipping enterprises are adjusting tardily which is influenced by the national and
international economic tendency. Under the current situation, the government will
make some policies to support shipping industry; capital is scarce at present but
would be abundance in the follow-up process. However, he did not point out the exact

time that policies would be promulgated and, just said, “When it is published that
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would have. Both institutional reform and the transformation of government functions
are two of main issues in this conference, he indicated. Meanwhile, he said that the

result of institutional reform will be public around 14™ of March, 2013.

Chuantang Yang also stated that this year’s budget of transport investment is
approximately 1.4 trillion yuan (RMB) which is similar with former years and, the

interior (central and western China) will be the main investment areas of this year.

KR http://stock.sohu.com/20130306,/n367894646.shtml

SEBMEERBESBE “IH”

The Port and Ship Administrative Bureau will focus on “Five New aspects” as this

year’s main task

3A1TH, 2EEMAEKFUNRKE2WERRZH) BXZET. 2%
WAFARMEE TN S ESFERMESE “Hke. AR FEf. HEe.

FEE If—hEk, R#FKEE

=

s W RS ALK Ko
RABRFHAZHARRELERT, BRI NMEMES, —REHKERZE
B ER S, bk A v IR R R BT A B SR RN SE M 9 T KR KR B B K B
RAL T miE. RE R D KRR B S . RIS KB R
Ko RGN MR BN EREL, bk L. XE. KEERMREF
NATE R KL B RICKIL PiEALE o0, ki TR AEEA
RETHERE, KAEHEZHRARERENE F . Z2H20H & AEZH
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B, WaMAEKEFEEMFFE, RHAKZELEE e FaR . A2RMAAEZ
Tl Fr i 2, AL 45 L6 Y B A

KEEE25 M. BisK. BRETHEMRELLE S EF, RinTasRt
KERBEFE Rit RERITMEAFHTT B RR, FBEMEEAL
ALZE S KIBAT AR B R AEAT L HT A B 1% THE Z PR #AT T & At

it

The forth joint meeting of chiefs of all domestic Port and Ship Administration
Bureaus was held in Xingan, Guangxi Province on March 1, 2013. The general target
of Port and Ship Administration Bureaus in this year is actively impel that * New
strategies, New Development, New Statute, New Stage, New management’ five
aspects as an unity to be established for advancing the development of shipping

industry safe, productive, harmonize and innovational.

Dexing Song, the chief of Water Transport Office of Ministry of Transport of the
People’s Republic of China, pointed out that the five blow aspects shall be followed
for achieving this target. Firstly, to make new strategy of shipping development, the
shipping development shall be upgraded as a national strategy and the national
strategy of inland waterway transportation should be followed going on. In the second
place, to improve the economic development of shipping, the new directive advices
would be made on passenger liner and yacht; quicken construction of shipping in the
following regions, Shanghai, Tianjin and Dalian as international shipping centers and,
Chonggqing (upper reaches of Yangzte River) and Wuhan (middle reaches of Yangzte
River) as interior shipping centers. Speed up demonstration projects of waterway
transportation restructuring in ‘The 12th Five-year Plan’, for instance, the

demonstration project of container railway-river combined transportation etc. Thirdly,
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new waterway transportation statute would be made. Fourthly, a new waterway
transportation information network would be created. Last but not least, pragmatic
and innovated management thoughts shall be produced in the new management of

waterway transportation industry.

These representatives had a specialized seminar based on the management team
building, information construction of waterway transportation and the press campaign

of the waterway transportation.

FIFE: http:/ /www.jscd.gov.cn/art/2013/3/6/art_3956_717415.html

(BUR TAERE) Wrrdefl 4y BRI

The protection of marine rights is mentioned as the first time in Government Annual

Report 2013.

[HE] BEXRTEREFH: “WREFZLEE, LEEREF, REE
BRBTFLM S, RAPEREERITHE, EPEREENGE

L] X 2012 88y CBUR TAEREY, AExHEEN KRR E ALK,
FEARAFERXZZRERKSWFER, SFTHEREFH=AFRE, £
MK ETH TE 0 O “RPIEERGE FAHMMBEEHE X, 2454
B G EAIfEER AR E T, A —BERAEEEE "BHALAT HEER
— WAz, PEREMERS, A THHEOERFL. “REEFRBFEFRED
W REFBFEIER—HR B O EEEFRE. R3] “RIPEFLESTR,
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SMNRBRHFFRIA TR RSB, EETRMESL, BAHE

WA SR

Compared with The Government Annual Report 2012, this year’s report described
marine problems in details. Canrong Jin, the vice dean of School of International
Studies of Renmin University of China, said that the three new descriptions in ocean
shows that our government keeps at improving the marine strategy. ‘Protection of
Marine Rights’ relates at the current situation, issues of Diaoyu Islands and South
China Sea drew more attention in the world last year. ‘Improve the capacity of marine
resource development’ further the development of the Oceanic strategy as a hot spot
issue in recent years. Further to ‘Protection of marine eco-environment’, ‘Xisha
Islands Tourism’, as an example, is a popular proposal but, it cannot be exploited

unplanned based on its vulnerable eco-environment.

FJF : http:/ /politics.people.com.cn/n/2013/0306/c70731-20687713.html
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EH 2 CASE STUDY

R RN 1R % TR E KA E

[Z &4 <] Points to Note
FRIE N 2R B S A AL R G R AR B B R IR R
EWEHEAEERFRGGR, Tz BETE YL EEA BN RLANE

AR A

The carrier did not provide evidence to prove what made the malfunction of the
container refrigeration system, which means if the malfunction was caused by faults
of the container that is not illustrated and then this malfunction is not an undiscovered

potential fault of the container under the duty of care.

(ESES
—%: KEEELR (2009) KEFIMIFE 23 F REHAH (2010 4 8 A

10 H)

[%F]
B4 KT HFEIRFAGF (PACIFIC SUNRISE INTERNATIONAL
CORPORATION, DL TEHEH AN

WA Y ERZHARAT (SEATRADE INTERNATIONAL, INC., DL #
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REBFFRETFEEY 2008448 A8 H, HALNFA GAENERLHAR
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95040 BEW R Pkt &, A ANERAZEH. OA2H, NEAFAREFH LK
W R, R BRM5 CRLUIS085T1, Wik 1106 445, Hph kiga
1920 48, E 36 800 B, B| R 4% 3.4 £ T0 85 ; A IR KT 45 & ] Bk 186 44,
F 12276 B, B R0 A8 1.5 2708, BT B R4 (AR naz 3% ) 143 534 % T0o
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WA Nl o MR B BUAR T AR B A R B RIE S
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BB REANELE, REARET, @ AR, KB AE,
Bk & EH LW, AR “PAN HE” £ 4108, R4 8 — 440 RABE R4
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HiB, ARIEAM T E T EEA AR B T E S B B o B A
. #aaeWEE. flAkERETII RN R FIFIREARERETE, R
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E, KRABEHRAFFETMALNE, ZRBERE, BFREXERTH, B
K “PAN HE” #4108, G4 A — A~ 40 RA B ERANRE S, BZ-18C, #

EARE. NEANE XA T ZMRNIZE, ANETARBERE, FRERERIL

1l

% H N o

ZERARWTOH 4 BAKE “PAN HE” ##®iz, 9 A 6 HiZE I
WBEH T, 9 A 12 H¥E E A “COSCOKOBE” #4k4rizdr. 9 H 15 H, Mt
REAZEZHGEHENAH A, EENGHOREFTRE, ZRBMEAA T
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Fr %% INFORMATION SELECTION

The lolcos Celebrity: Liability Insurer to pay for the charterers’ claim against

stevedores for salvage costs.

By Felipe Arizon (Arizon Abogados SLP)

The Mdaga Court of Appeal has confirmed, by a judgment handed down on the 17
January 2013, the High Court ruling of 18 October 2010 where Mapfre Industrial S.A.
(the insurer) was held liable under the contract of insurance it had with the claimant, a

stevedoring Company.

The facts giving rise to this dispute took place by the end of 2005. A shore crane that
was being prepared for the discharge operations of 55.000 tonnes of grain on board
MV lolcos Celebrity resulted severely damaged. The claimant (insured stevedoring
firm), after seeking advice from the port Authority and the Harbour Master, decided
to order the ship to evacuate the port in order to secure the crane and the berthing area,
as it considered, there was a serious risk the crane would collapse and hit the vessel, a

Panamax bulk cargo ship.

As a result of this order, the vessel had to wait outside the port for several days while
the shore crane was secured, and expenses/damages were incurred in excess of EUR
140.000,00. These included, inter alia, the time charter hire, the tug services, and the
fuel consumption during the days the ship had to wait outside the port. These claims
were paid for by the stevedores to the charterers as it was clear their liability and

extent.

In turn, the stevedoring sought redress from his liability insurers, but the latter refused
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to pay for the claim on the ground that there was no "actual™ damage suffered by third
parties. Accordingly, the salvage costs were not recoverable under the terms of the

insurance policy as the cover, they said, had not been triggered. During almost two

years the stevedores tried to obtain settlement out of Court without success. The

main argument of the stevedores was that under section 17 of the Spanish Insurance
Act, the insurers must indemnify any salvage costs incurred by the insured in the
attempt to minimize damages otherwise covered by the insurance contract.
Furthermore, there is case law supporting the view that this indemnity also operates

where the damages are not only reduced, but fully avoided.

Proceedings were commenced, and the High Court Judge refused all the arguments
run by the liability insurers. The judged held that the salvage costs that arose from the
stevedoring firm’s decision to order the vessel to leave the port were incurred in order
to prevent damages to third parties. Furthermore, the judge held that these costs were
incurred under the scope of cover provided for by the terms of the insurance policy,

and, accordingly, they were to be indemnified by the insurers.

The Court of Appeal has upheld the judgment of the High Court and has considered
that the argument run of the liability insurers could lead to an absurd scenario, namely
that the insured had to let the vessel next to the damaged shore crane so that its very
expected collision would materialize and result in full cover of the damages the

Panamax vessel as well as to the 55.000 tonnes of grain she had on board.

The development of this litigation case has been closely followed, and commented
with fear, in the circles of Spanish insurers. The insurers said, a favorable judgment to
the claimants opens up the doors to consider the policy terms of the liability insurance
company as a sort of “preventive insurance”. Against this “alarming” argument, it is

submitted that key to accept the coverage of these salvages cost cases is the
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assessment of the seriousness of the risk leading the insured to take a decision to

minimize or avoid the damages.

In The lolcos Celebrity, the risk of the crane collapsing against the Panamax was very
serious, and had it not been prevented by the insured, the claims arising could have
reached up to the full value of the ship, her cargo, and the damages resulting from the
loss of use of one of the major docks in the port of Mdaga. The salvage costs incurred
in The lolcos Celebrity were peanuts compared to the potential liabilities for the
insured and insurer in case the serious risk of collision between the shore crane and
the vessel materialized.Ed Note: Arizon Abogados SLP represented the stevedoring

firm.

FJF:  http://lwww.forwarderlaw.com/library/view.php?article_id=880
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