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A Discussion about Employee Entry Legal Risk Prevention

With the high incidence of labor cases and the complexity of judgments, labor dispute has
become a hot topic in recent years. Among 2014’s top ten labor dispute cases there were two
cases concerning staff entry. Legal risk prevention at the staff entry stage is the first line of the
firewall in an enterprise’s recruitment management system and involves the following several
aspects that cannot be neglected:

A. Legal risk prevention in recruitment advertisements

The enterprise should pay attention to the following two aspects about legal risk prevention in
advertisements:

First, the employment conditions should be specific and state the requirements of each position.
These conditions are extremely important as they are the standard by which enterprises are
allowed to evaluate the suitability of new recruits during the probation period. Formulating
employment conditions should avoid to use fuzzy or generic phrases such as “all obey the
arrangement from enterprise”, or “high work enthusiasm”. The enterprise should try to quantify
employment conditions and enhance the interoperability and the execution.

Employment conditions usually include the following three aspects:

1. The basic situation of the employee and qualifications such as age, educational background,
work experience, foreign language level, etc.;

2. The working ability of the employee, including other conditions required by the post
responsibility and enterprise, etc.;

3. The moral condition of the employee, such as employees should be honest and loyal to their
duties, etc. Enterprises shall not equate recruitment requirements to employment conditions.
Recruitment requirements are the most basic requirements of the enterprise’s recruiting job
and therefore relatively simple fuzzy language can be used. Besides, recruitment conditions
do not need to be confirmed to be effective by employees. Employment conditions must be
specific, rigorous and careful and they need staff confirmation to go into effect. We suggest
enterprises to make different employment conditions according to different posts, which can
clear the post responsibilities and improve the efficiency at the same time.

Second, the job advertisement should not include employment discrimination or prohibitive
contents such as privacy concerns. According to the Employment Promotion Law and the
Provisions of the Regulations on the Employment Service and Employment, employees shall
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have equal rights in employment. Therefore job advertisements may not concern discrimination
contents involving nationality, race, gender, religion, household registration, physical
disabilities, etc. Advertisement shall not be concerned with the private life of the employee, in
article 8 of the Employment Contract Law: “the employer has the right to learn from the
employee basic information which directly relates to the employment contract, and the
employee shall be under an obligation to truthfully provide the information.” Pursuant to this,
the demonstrative obligation of employee is limited to information “which directly relates to the
employment contract”. The family situation, financial condition and the marital status of the
employee falls within the scope of privacy protection. If the advertisement content involves the
said prohibitive contents, then enterprises may face the risk of infringement lawsuit.

B. Legal risk prevention in enterprise entry review

The final step of employment is the employee review; a lot of labor dispute is occurring at this
time. According to the regulation of the Employment Contract Law, we suggest that the
enterprises should strictly review the employee’s age, education back ground, qualification
credentials, health, whether to terminate the employment relationship with the former employer
etc. If recruiting senior management personnel, the enterprise should also examine whether
there is a breach of confidentiality agreement, non-compete agreement or service agreement.
Upon completing the review the enterprise can require the employees to sign a “declaration” or
“guarantee” to confirm that all the information gathered is correct. In addition, when conducting
the review it’s important to gain confirmation for the contact information (mailing address).
Once again the enterprise may require employees to sign a “confirmation”, which could
preserve evidence and ensure that “the contact details (mailing address) which are signed and
confirmed by the employee should be deemed to the valid address for the enterprise’s written
document”.

Just in case, we suggest that the enterprise should review whether there exists any dishonesty or
deception. Any employees who are unable to provide relevant information will be deemed as
“not in accord with the employment conditions” or “a serious violation of enterprises’ internal
rules and regulations”. The enterprises can terminate the employment contract under the said
circumstances according to the provisions of article 39 of the Employment Contract Law.

C. Correct understanding and usage of “being proved not to satisfy the employment
conditions during the probation period”

Article 39 of the Employment Contract Law states that an employer may terminate an
employment contract if the employee “(1) is proved not to satisfy the employment conditions
during the probation period...” In practice, many enterprises know that “not to satisfy the
employment conditions” is the reason for unilaterally termination of the employment contract.
Enterprises do not need to notify the employee 30 days in advance or to pay economic
compensation. However many enterprises ignore the fact that they shall bear the responsibility
to prove that “the employee does not satisfy the employment conditions”. Where there are only
oral presentations in the arbitration or litigation without strong evidence, the predicament of the
illegal termination of the employment contract befalls.

To avoid the failure of unsuccessfully providing evidence, we suggest that:
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1. In the advertisement, the employment contract and job description, enterprises and
employees make an agreement to specific employment conditions and ask the employees to
sign the relevant documents as evidence;

2. If the relevant contents in the internal rules and regulations have the employment
conditions, enterprises shall show them to the employees and ask the employees to sign and
confirm;

3. The notice of employment contract termination shall be made during the probation period,
which shall be signed by the employee within the probation period;

4. The enterprises shall explain the reasons and legal basis in the termination notice;

5. Establishing a standard appraisal system therefore making the employment conditions easy
to operate and execute.

Case Study: Could Probation Period be set for Employee Twice Recruited by the Same
Enterprise?

[ Event Playback] On 3™ May 2011, Li Chen entered the Shuguang Company serving as a
research consultant. He and the Company signed a two-year employment contract with the
probation period of 3 months. On 23 April 2012, Li Chen resigned. On 19 June 2012, Li Chen
re-applied for the post and entered the Company once again. He signed a new employment
contract with the work contents and salary same as before. Another 3 months’ probation period
was agreed. Unexpectedly, during the probation period, the Company terminated the
employment relationship with him on the ground of being proved to not meet the employment
conditions. Li Chena applied the labor arbitration at the Labor Dispute Arbitration Commission
stating that “twice probation period is illegal!” and required the Company to pay him
compensation at the amount of RMB 13500 due to the illegal agreement of probation period.
The Arbitration Commission did not support the request. Li Chen refused to accept this and so
brought a lawsuit to the court. Shanghai No. 1 Intermediate Court rejected Li Chen’s claim.

[ Analysis] The probation period is an observation period for enterprises to evaluate new
employees and have regard to their moral character, work attitude and work ability. General
Office of the Ministry of Labor § Reply for Instructions of Labor Employment Management
(1996 No.5) defines “probation period” as “an observation period agreed by both parties not
exceeding six months for the purpose of mutual understanding and choice after enterprises and
employees establish employment relationship”.

Second paragraph of Article 19 of the Employment Contract Law regulates that “an enterprise
may stipulate only one probation period with the same employee.” This regulation has caused
much controversy in practice. Some people think that regardless as to whether the employment
contract continues or not or whether an employee resigns and enters employment again or post
adjustment, the same company and the same employee can only agree on one probation period.
the Human Resource and Social Security Bureau in Chongging replied on 20 March 2014 (2014
No. 2710) that according to the Employment Contract Law Interpretation (drafted by the author
group for the Employment Contract Law), “after the probation period is completed, either
during the term of the employment contract or renewing the employment contract or post
adjustment, the enterprises cannot set another probation period with employees. After expiration
or terminating of the employment contract or after renewal of the employment contract, if the
enterprise recruits the same employee again, the enterprise also cannot set a probation period
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again.” On the contrary, some people think “agreement of only one probation period” refers to
the same term of employment relationship. If an employee leaves the enterprise for a period of
time and then re-enters the same enterprise, then this is a different employment relationship.
Hence, the enterprise and the employee can agree on a new probation period. The judge of the
case above adopted this opinion.

In 1994, Explanations of the General Office of the Ministry of Labor on Certain Provisions of
the Labor Law (1994 No. 289) regulates that the probation period is suitable for the employee
who first gets a job or who changes his post or type of work when changing jobs. Two years
later, the Ministry of Labor issued the Notice of Several Questions on the Implementation of the
Employment Contract System(1996 No. 354), which regulates that the enterprise can only set
one probation period for an employee who hasn’t change his/her post. From the perspective of
the legislative evolution, the law becomes stricter.

If there’s a probation period in a renewed employment contract, what will happen? In practice,
the judicators generally directly hold it illegal. If the enterprise terminates the employment
contract because the employee “is proved not to satisfy the employment conditions during the
probation period”, the enterprise will face the legal risks of illegal termination. Therefore,
before new judicial interpretation is issued, we do not recommend that the enterprise sets a
probation period when an employee re-enters the enterprise or renews the employment contract
with the enterprise. If the enterprises do need to re-examine the employee’s ability to work, they
can adopt “soft” approaches such as using internal rules and regulations or salary and benefits,
etc. to avoid litigation burden.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee of
Dacheng Law Offices, which is for informational purposes only and does not constitute legal advice.
Readers should contact us for legal advice on any particular issue. Entire content copyright is owned
by the Committee. Reproduction and distribution of this newsflash in whole or in part without the
written permission of the Committee is expressly prohibited.
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