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Termination of Employment with Senior Executives

A company’s senior executives are not only management personnel of the company,
exercising the rights of business management, instruction and commanding, but also
employees hired by and rendering services to the company. Therefore, for the employment
relation between a company and its senior executives, especially for termination of their
employment, we should differentiate senior executives from general employees and pay
special attention to potential legal risks.

1. Dual-Legal Governance on the Relation between a Company and its Senior Executives
Senior executive, as defined in Article 216 of the PRC Company Law, refers to “the manager,
vice manager(s) and finance head of a company, the secretary of the board of directors of a
listed company, and any other persons specified in the articles of association of a company”. It
is specified in Article 46 of the PRC Company Law that the board of directors of a company
“makes decisions on the appointment or dismissal of the manager of the company and his
remuneration, and decisions on the appointment or dismissal of the vice manager(s) and
finance head of the company and their remuneration according to the manager’s nomination”.
In addition, there are detailed provisions in Chapter 6 of the PRC Company Law with respect
to a company’s senior executives’ qualifications and obligations as well as their liability for
damage to the company.

On the other hand, senior executives are hired by, render services to, subject to the
management of, and have employment relation with the company, and shall abide by the PRC
Employment Law, the Employment Contract Law and other labor laws and regulations.

2. Termination of Employment with Senior Executives

As provided for by the PRC Employment Law, the board of directors of a company has the
right to make decisions on the dismissal of the manager of the company and decisions on the
dismissal of the vice manager(s) and finance head of the company according to the manager’s
nomination. In that way, can the board’s decision on dismissal of a senior executive result in
the company’s termination of the employment relation with the senior executive?

We believe that the board’s dismissal decision cannot directly result in a company’s
termination of employment relation with the senior executive. As mentioned above, the
employment relation between a senior executive and the company should be governed by
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employment laws and regulations due to his dual identity. Therefore, if a company unilaterally
terminates the employment contract with its senior executive, the termination shall be made in
accordance with the PRC Employment Contract Law, with legal grounds for termination, and
in strict compliance with legal procedures. In other words, the board can make a decision on
dismissal of a senior executive “without cause”, but his employment relation should be
terminated “for cause” which must be one of the statutory termination reasons as set forth in
the PRC Employment Contract Law.

3. Potential Obstacle to Termination Set by use of the Power of Senior Executive

Senior executives as a company’s management personnel exercise the power and authority of
business management on behalf of the company, so they naturally have access to such power
and authority. In practice, we got to know that some senior executives use their powers to
hinder termination of their employment relation or fabricate contract or other documents
unfavorable to the employer. For example, the general manager holds the company’s official
seal so he can act as the company’s legal representative to affix the seal to forge contracts
which tend to specify that the company shall pay a great amount of money to him; a senior
executive holding a post of the company’s labor union may manipulate the labor union to
prevent the termination of his employment contract in the event that the company unilaterally
terminates it.

As the employment of senior executives is quite special, we offer the following advice to
protect, to the greatest extent, the employers from the legal risks in handling the employment
of senior executives, especially in the process of unilateral termination of employment
contracts:

1) Pay a special attention to conclusion of employment contract with senior executives.
Because of the special status of senior executives, the employment contracts between the
employer and its senior executives shall be dealt with differently from those between the
employer and its general employees. For example, the employer is suggested to input the
obligations and prohibitions of senior executives set forth in Chapter 6 of the Company
Law to its internal bylaws and to specify in the employment contract to be executed with
any senior executive that breaching any such obligation or prohibition shall constitute a
serious violation of the employer’s internal bylaws; any senior executive is required to
issue a written commitment on his/her competence for the position before he/she is on
board, and it should be specified in the employment contract that breaching such written
commitment shall constitute “causing, by the means of deception, the employer to
conclude the employment contract against its true intention”.

2) Divide the important powers of senior executives. For the above-mentioned official seal
affixing, the employer is suggested to formulate seal use application and registration
policy and seal safekeeping policy and define the responsibilities of the seal keeper, make
the official seal held by more than one persons, and specify that the seal use shall be
subject to the signature and confirmation of the user and at least two competent approvers.



PRC Labor and Employment Law Newsflash — July 2015 ©Dacheng Law Offices

Case Study: High Remuneration to Pay under a Contract Forged by a Manager by Use
of Seal

Mr. Lu joined a machinery company in September 2008 as deputy general manager, and his
pre-tax monthly salary is RMB 8,000. Mr. Lu resigned in December 2012 and signed a letter
of acknowledgement with the company on December 7" 2012 acknowledging that the
company does not owe any money to him. But later Mr. Lu applied for labor dispute
arbitration and presented a group of evidence in the court: 1. an agreement with the official
seal of the company and the seal of the company’s legal representative as well as the signature
of Mr. Lu, executed in September 2008; and 2. an agreement with the official seal of the
company and the seal of the company’s legal representative as well as the signature of Mr. Lu,
executed in December 2012, under which the company is required to pay the difference of the
remuneration specified in the agreement signed in September 2008, USD 200,000, equivalent
to RMB 1,240,000 (term “Bonus” in the agreement). The labor dispute arbitration
commission overruled the arbitration application of Mr. Lu. Mr. Lu refused to accept the
ruling and brought a lawsuit before the people’s court. The first instance court upheld Mr,
Lu’s claim based on those two agreements, requiring the company to pay RMB 1,240,000 to
Mr. Lu.

The company refused to accept the first instance judgment and instituted an appeal, with
Dacheng lawyer as its agent ad litem in the second instance trial who required judicial
expertise (no judicial expertise was required in the first instance trial) on the time of sealing
and stamping the two agreements provided by Mr. Lu. It was found out the two agreements
were sealed at the same time (while different signature dates are indicated in the two
agreements, 4 years away from one to another). In addition, Mr. Lu made inconsistent
statements on the time of formation of the two agreements in the trials. The second instance
court affirmed that the two agreements were not signed with the company through
consultation but being fabricated by Mr. Lu, therefore it abrogated the first instance judgment
and dismissed Mr. Lu’s claim.

In this case, the employer finally won a judgment in its favor after the second instance
proceeding. However, in judicial practice, it is the asserting party, usually the employer, that
has to prove with evidence that the agreements were affixed with the company’s seal by the
employee without permission. It is very difficult to prove the behavior of sealing without
permission, particularly in the event that the time of sealing is in consistence with the
signature date indicated in the agreements. Therefore, it is the optimal path of avoiding such
legal risk to prevent senior executives from taking advantage of their powers to affix official
seal to forge any document not in favor of the employer.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee of
Dacheng Law Offices, which is for information purpose only and does not constitute legal advice.
Readers may contact us for legal advice on any particular issue. Entire content copyright is owned by
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the Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is expressly prohibited.
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