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Concerns to be Paid by Employers at Termination of
Employment Contract due to Significant Changes of
Objective Conditions

Employers may, during operation, have to make organization restructuring, business
integration, change of operation mode, and even enterprise relocation, asset
reorganization, etc.. In each case, employers often terminate the employment contract
for the reason that “the objective conditions taken as the basis for conclusion of the
employment contract have materially changed”. However, that is usually held by the
judicial authority as illegal termination. Therefore, the Employment Law and Human
Resource Committee of Dacheng made summary and study on the problems to be
noticed by employers at termination of employment contract due to significant changes
of objective conditions as below for your reference.

I. Legal legislation

1. Employment Law of the People's Republic of China, Article 26;

2. Clarification on Some Articles of the Employment Law of the People's Republic of
China (the "Clarification™), Article 26;

3. Employment Contract Law of the People’s Republic of China, Article 40 (3); and

4. Regulations on Implementation of the Employment Contract Law of the People’s
Republic of China, Article 19.

I1. Abstract legislation leads to uncertain results in arbitration and litigation

In spite of the above-listed legal grounds, the expression “significant changes of
objective conditions” involves two abstract concepts, i.e., “objective conditions” and
“significant changes”; and abstract concepts surely lead to uncertain ruling results.
What are “objective conditions”? Only the Clarification generally explains and
illustrates three specific conditions: enterprise relocation, takeover and asset transfer.
There is no definition of “objective conditions” in the Employment Contract Law and
relevant judicial interpretations. Therefore, what belong to “objective conditions” and
what are “significant changes”? There is no uniform standard in judicial practice.
Judges/arbitrators may exercise their sole discretion based on the specific fact of the
cases, resulting in different verdicts of same type of cases in different courts or even by
different judges of the same court.

I1l. Can the exercise of operation right be considered as significant changes of
objective conditions?

Market competition has become increasingly fierce. Employers have to adjust
operation direction and strategy timely to adapt to market changes, and then inevitably
demand organization restructuring, business integration, change of operation mode or
other actions so as to remain their competitive edge in the market. These actions are
the modes by which employers exercise their independent rights of operation and may
result in change or termination of employment contract, affect the labor rights of
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certain employees. And then, employers’ operation rights and employees’ labor rights
are in conflict. Provided that it is not expressly specified by laws, the legitimate rights
and interests of both employers and employees will be guaranteed with the
intervention of arbitrator/judge. In judicial practice, more and more courts tend to
support employers’ termination of employment contract due to exercise of their
operation rights. In other words, where an employer fails to perform the employment
contract due to exercise of its operation rights, the judicial authority may hold that a
significant change of objective conditions occurs.

IV. Concerns to be paid by employers at termination of employment contract due to
significant changes of objective conditions

As the legal provisions are ambiguous, employers should consider carefully before
terminating any employment contract due to significant changes of objective
conditions. The following points cannot be ignored:

1. Organization restructuring, business integration, change of operation mode or any
other change should really happen. The court would not support the termination if it
ascertains the employer terminates the employment contract on the excuse of such
change.

2. The change must be significant. A slight adjustment is not enough to making it
impossible to fulfill the employment contract. How to identify a significant change? It
is identified on a subjective judgment. According to law, a change may be identified as
significant change only if the employment contract cannot be performed for the reason
of such change. So the employer should consider whether it constitutes a significant
change at termination of employment contract.

3. The employer should have negotiated with the employee on change of the
employment contract and fail to reach a consensus.

4. The employer should give a written notice 30 days in advance or pay the employee
one month’s salary in lieu of the notice.

5. Under any of the six circumstances set forth in Article 40 of the Employment
Contract Law, the employer shall not terminate the employment contract due to
significant changes of objective conditions.

6. The employer shall offer severance pay to the employee.

Case Study:

In August 2013, Guangzhou Branch of Beijing T Market Research and Consulting Co.,
Ltd. (“T”) decided to transfer all the business of its DP department to Wuhan Branch
and dissolve the DP department because of business integration. On August 2, 2013, T
announced the company's decision in the staff meeting of the DP department. Then,
upon negotiation, T reached agreement on termination of employment contracts with
eight employees and on change of employment contracts with two employees. But it
failed to reach agreement with the remaining four employees. On April 29, 2014, T
sent the notice of termination of employment contract to the four employees with the
reason that “considering the company’s strategic development, the head office decided
in July 2013 to dissolve the DP department and transfer all the business of the DP
department to Wuhan Branch”, notifying that the employment contracts will be
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terminated on April 30, 2014 and T had paid severance to the four employees. The four
employees refused to accept it and applied to Guangzhou Labor and Personnel Dispute
Arbitration Commission for arbitration. They argued it is illegal dismissal and claimed
compensation for illegal termination. After trial, the arbitration commission held that
internal resources adjustment, data business integration and dissolution of Guangzhou
DP department shall be deemed as T’s exercise of its operation rights. Besides, T
legally notified 30 days in advance and negotiated with the employees. T’s termination
of employment contracts after payment of severance as they failed to reach agreement
through negotiation complies with Article 40 of the Employment Contract Law. So the
arbitration commission did not support the employees’ claim for the reason of lack of
facts and legal basis. The four employees’ claims were not supported in the first and
second instance litigation either.

Written by: Simon Wang

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.
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Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee
of Dacheng, which is for information purpose only and does not constitute legal advice. You may
contact us for legal advice on any particular issue. Entire content copyright is owned by the
Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is prohibited.
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