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Previe
Y Hotspot in Sports News
¢ Real Madrid, Barcelona fined $10M over TV rights deal
¢ Serena Williams: 2013 season was make or break for my career

< Three former New Zealand cricketers investigated over match-fixing

% International Sports Law Practice:
e Support in Japanese sports, despite deaths; will the culture catch up to the law?
- Japanese female judo athletes abused
- Is physical abuse approved of?
- Corporal punishment
- Authoritarian culture

- Is corporal punishment breaching an athlete’s human rights?

RE HEERR 2013511 A5 BF L

- 24



DACHENG
LAW
OFFICES

A B U S 55 PR

- Is reform possible in Judo?
- Disciplinary procedures of the National Governing Bodies (NGB’s)
- Conclusion

¢ Contractual remedies for damage to reputation in sport sponsorship

- The problem of Damage to Reputation in Sponsorship Contracts
- Defamation or Breach of Contract?

- Breach of a Term

- Establishing Loss

- Remoteness

- Conclusion
% Introduction of Sports Law Group
¢ Scope of services

Y% Method of service
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Hotspot Iin Sports News

Real Madrid, Barcelona fined $10M over TV rights deal

Barcelona and Real Madrid have been fined for breaking Spain's anti-competition laws when agreeing a television

E I

FCB
G million). They were found guilty by Spain's National Markets and
Competition Commission (CNMC) of agreeing a TV rights deal of

longer than the stipulated three years.

deal for their domestic league and cup soccer matches. The two clubs, along with Sevilla and

Racing Santander, must pay almost €8.5 million ($11.5 million) between them, while TV

production company Mediapro has been fined €6.5 million ($8.8

In 2010, the clubs agreed four-year contracts with Mediapro. Real was fined €3.9 million
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($5.28 million), Sevilla €900,000 ($1.21 million) and Santander €30,000 ($40,624) -- all in line with the values of

their respective contracts.
La Liga champion Barca said Monday it intends to appeal its €3.6 million ($4.87 million) fine within the allowed
two-month window, but would pay despite it having "an economic impact" on this
season's operations "subject to a favorable ruling on future courts involving the refund of

payment made."

MEDIAPRO

"FC Barcelona's appeal is based on the consideration that the signing of the contract
was consistent with the provisions of the General Law on Audiovisual Communication,
and also that the contract of assignment of rights mentioned has not affected in practice the audiovisual market," its
website reported. "The contract was signed by the previous Board, dated June 9, 2010,
four days before the presidential elections. That decision was challenged by some

candidates."

Sandro Rosell, Barca's current club president, took over from Joan Laporta -- whose

reign lasted from 2003-10. Spanish clubs, unlike those in other top European leagues,

RE EER R 2013411 AF) BEL _ 97
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do not have collective television agreements. Real and Barca hold 50% of the top division's TV income, with the other

half shared among the other 18 clubs. It has helped the leading duo not only dominate the domestic competition, but
also become two of the world's most wealthy clubs allowing Real to splash out $132 million on Gareth Bale in August

while also tying star player Cristiano Ronaldo to a lucrative new long-term contract worth a reported $206 million.

Barca's financial resources are not quite so deep, though have improved since accepting shirt sponsorship for the first
time in 2010 with the Qatar Foundation -- a five-year deal reportedly worth up to $225 million. The club signed Brazil
star Neymar for $75 million in May. The CNMC said in a statement explaining the ruling that the four clubs and
Mediapro had committed "a very serious offense” by breaking its April 14, 2010 ruling on the acquisition of

broadcasting rights for football competitions.
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Serena Williams: 2013 season was make or break for my

career

There "It could have been the secret to my success or the secret to my demise," a wistful Serena Williams says of
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her 2013 season. The irresistible force in women's tennis is talking about her record-breaking year, one in which she

vowed to play more than she ever had done previously. It was a decision that paid huge dividends. Not only did her
victories at the French Open and U.S. Open take her grand slam tally to 17, she also successfully defended her
season-ending WTA Championships crown. She claimed 11 titles in 2013 -- the
best return in the women's game for 16 years -- adding $12.3 million in prize

money to what has become a very healthy bank balance over the years.

Far from slowing down, Williams has a new spring in her step at the age of 32. Her
17 major titles mean she is just one behind Chris Evert and Martina Navratilova and
within sight of Steffi Graf, out in front on 22 grand slam titles in the post-1968 Open

era.

"It is getting exciting," Williams told CNN. "I have four grand slams next year to try

and at least catch up with Martina and Chrissy so it will be really exciting.

Hopefully I can do it but really being here 17 is fun, obviously | want more and |

never want to stop until | reach my goals. I'm excited about just looking forward to the possibilities of next year. |
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started with 15 and this year I'm starting with 17 (next year) so hopefully I can win a couple -- one, two or three, who

knows? Any would be good for me."

Serena'’s career has been transformed since she teamed up with coach Patrick Moratoglou after a demoralizing first
round defeat at the 2012 French Open. Having tumbled to 175 in the world after a series of injury-hit seasons, he
helped Serena roar back to the top of the game; if and when Serena breaks 18, his pride will be immeasurable too.
"Martina and Chris, they are legends, so to have Serena part of this small group means a lot,” Frenchman
Moratoglou said. "It means a lot to her too that she's only one grand slam away to reach them and then maybe to
overtake them it's an option that you can really think about it. There will be a lot of emotion when she'll be close to
winning the next grand slam and sitting next to those great
champions, but she can make it. Steffi is a bit far away still. | think
it's too early to speak about Steffi -- she has 22 -- so (Serena) has to
win five more and six more to overtake Steffi so that's a long way. |
think it's important not to look at the mountain when you want to

climb it, just the next step."
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Moratoglou is from the school of thought that a defeat, however painful, can provide an important reality check and

provoke an elite athlete into a drive to ensure it isn't repeated. That pivotal reverse to Virginie Razzano at the French
Open last year spurred Williams on to a spike in form and another shock grand slam exit -- to Sabine Lisicki at
Wimbledon this year -- acted as a similar catalyst. "It was definitely motivating -- | definitely learnt a lot from that
match," Williams explains of her defeat to the German in round four. "It wasn't good that I lost but it was good that |
was able to learn from that loss and | was able to do better and | won some matches because of that loss so | guess it

helped me out.”

And though Serena is quick to pay tribute to her team from agent to coach, hitting partner to physio, she also revealed
that she still leans on the support of her mum, who was with her during her triumphant WTA Championships
campaign, and dad to help her game. She said: "I called my dad every match at the U.S. Open from the third round on,
he really helped me in that tournament, and he really helped me behind the scenes to win some matches. | was really

happy to have the support and have his help and so yeah | definitely rely on my dad and my dad for a lot of coaching."
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Three former New Zealand cricketers investigated over

match-fixing

“New Zealand Cricket had been aware for months of the International Cricket Council investigation into former New
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Zealand players' involvement in alleged match-fixing”, NZC chief executive

David White said on Thursday. The ICC was forced to issue a statement
confirming it had been investigating a small group of players after a newspaper

reported that up to three players were involved in a probe by the anti-corruption

and security unit.

Chris Cairns was named in several publications as one of the players in question and made a brief statement regarding
the allegations. "We need to let the investigation by the ICC run its course,” he said. Lou Vincent later confirmed he
was one of the players under investigation. "l wish to let everyone know that | am cooperating with an ongoing ICC
Anti-Corruption investigation that has been made public today," Vincent said in a statement. "This investigation is
bound by a number of rules and regulations that mean | am unable to make any further public comment. | will
personally talk to the public when | am able to. In the meantime | cannot comment. Please respect me and my family's

privacy until such time."

NZC had also issued a statement before White gave a short media conference at University Oval in Dunedin before
the third day's play of the first Test between New Zealand and West Indies began. "New Zealand Cricket is aware that

the International Cricket Council is investigating a small number of New Zealand cricketers," White said. "We have
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been aware of this investigation for a number of months and are shocked and surprised by the allegations. | do know

who they are but I can't name them because it is with the ICC," he added when asked if he knew who was the subject

of the investigation. White said it was his understanding that three players were under scrutiny.

No current players are the subject of the probe and the matches under investigation were overseas and not domestic

matches in New Zealand. The ICC had kept NZC up to date with regular meetings.

-~ The Aew Zealand f]pmlh
"We support the ICC's investigation as corruption has no place in our sport. No current i, M _‘I.II‘Z
foragood
New Zealand players are being investigated. No games played in New Zealand are being | swersales
D-day: "'*‘! ‘
investigated. Lastly, no matches under New Zealand Cricket's jurisdiction are being gtag(gamﬂm

..............

investigated."

‘home’

The ICC had earlier confirmed its investigation following the report in the New Zealand

Herald that the investigation was "poised to blow the lid off the biggest sporting scandal in

Your new compact Herald [N

5

7 DAYS TO GO :m 2 stk o

New Zealand's history". The Herald said the investigation was concentrating on "historic |

matches involving international stars". It said inquiries had "concentrated on cricket ata

domestic or franchise level™ and it was not known whether they would reveal any attempt to fix international matches.
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An ICC statement said: "The ICC confirms that it has indeed been working closely over the past few months with its
colleagues in the domestic anti-corruption units of member boards to investigate these and related matters. The ICC
and all of its members maintain a zero-tolerance attitude towards corruption in the sport. Naturally, as the

investigation remains ongoing and nobody has been charged with any offence, no further comment will be made."
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International Sportslaw Practice

Support in Japanese sports, despite deaths; will the culture

cath up to the law?

In January 2013, the world learned of the physical and mental abuse suffered by 15 female judoka under the watch
of the Japanese Olympic women's head coach Ryuji Sonoda. The revelations came just a month after the suicide of
a 17-year old high-school basketball captain in Osaka who was punished during training by his coach the day

before.

Such incidents at different levels of Japanese sports have led to concern amongst the Japanese public and

government about the athlete’s welfare and whether training methods are too strict. Proponents say that corporal
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punishment in educational or sporting settings are necessary to develop discipline and strength, however a growing

body of international and domestic law outlaw the practice, especially when it comes to children.

This article will focus on the judo scandal and other difficulties the sport has faced in 2013. The use of corporal
punishment in Japanese sport will also be analysed to determine whether such methods have a place in training

athletes of any level.

The Japanese martial art of Judo was created in 1882 and was
introduced as an Olympic sport at the 1964 Tokyo Olympic Games.
Judo translates as “the gentle way” or “the way of gentleness” and
requires both physical and mental skill to defeat an opponent. Judo

in Japan is governed by the All Japan Judo Federation (AJJF) which

oversees the training and instructing of judoka to promote judo.. The
AJJF is funded partly by the Japanese Sports Council (JSC) and the Japanese Olympic Committee (JOC) and partly
by the Ministry of Education, Culture, Sports, Science and Technology (MEXT), the Japanese governmental
department that aims, amongst other things, to promote sport and enhance the performances of top-level athletes in

Japan.
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Japanese female judo athletes abused

W

o W At the 2012 London Olympics Japan’s Judo team won seven medals of

REIES .~ which only one was gold, earned by female judoka Kaori Matsumoto.

- ' The male team failed to win a gold medal for the first time since the
" introduction of judo to the Games in 1964. The Japanese judo squad
was expected to win gold in half of the fourteen events that took place
after winning four gold medals in the Beijing Games and eight in
- : J Athens. Men's judo coach Shinichi Shinohara was openly critical of
the judoka and stated that the main reason why the male athletes underperformed was due to a lack of mental
strength. The substandard performances of the female judoka, may likely be attributable to the team's troubled

preparation prior to the Games after reports surfaced about abuse of the female athletes during training camps.

In December 2012 the Japan Olympic Committee (JOC) received a letter from 15 female judo athletes exposing

Sonoda’s coaching methods which included “slapping™ and™ kicking™ the athletes, and in extreme circumstances
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hitting them with bamboo sticks. Sonoda and his staff were also accused of verbally abusing those athletes who

were not performing.

In January 2013, during an investigation by the JOC (where
only Sonoda and a few of the judo athletes were
interviewed), Sonoda admitted to physically punishing the
athletes whose names and details were kept private. Sonoda
was subsequently reprimanded privately by the AJJF. The
media soon learned of the situation and pressure began to
mount on the AJJF and JOC to take further action. Sonoda
resigned as head coach shortly after but faced no criminal
charges. The resignation of Sonoda and potential further
spotlight on Japanese judo may have been the main
contributing factors in criminal charges not being

proceeded with.

The abuse of athletes had not occurred overnight according
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to former Olympian Kaori Yamaguchi who informed that it was happening for four years. The AJJF first learned of

Sonoda’s actions back in September 2012 when one female athlete complained of ill-treatment by Ryuji Sonoda.
Yamaguchi, who retired from competitive judo in 1989 following a very successful career is a respected figure in
Japanese judo and, acted as an adviser for the athletes after hearing of the situation and informed top officials at the
AJJF requesting a proper investigation in the process. At the time the AJJF were reviewing Japan's Olympic judo
performance and the all-male federation opted to issue Sonoda with a stern warning rather than carry out a full

investigation after the review was complete.

Shortly after the warning was given the AJJF met with the athletes and apologised but this proved to be futile as just
a month later Sonoda credited his strict coaching methods as the reason for the win by a female judokain a later
bout. The AJJF's belief in his coaching methods and their confirmation in November 2012 that Sonoda would

remain in his role following the Olympics prompted the athletes to report their allegations to the JOC.

Following Sonoda’s resignation the Japanese sports minister for MEXT, Hakubun Shimonura, described the abuse
case as the “gravest crisis in Japan’s sporting history”” and asked the JOC to conduct a fresh investigation of the
incident. JOC president Takeda Tsunekazu concurred and also announced a national campaign against abuse in

Japanese sport by creating an external commission with the objective of investigating coaching behaviour in judo as
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well as other sports. Following an investigation by the JOC into the physical abuse it was found that serious

misconduct had occurred and consequently the AJJF’s funding for team development was cut.

Is physical abuse approved of?

The approach of the AJJF and the JOC to the situation has been criticized by former teacher and
social commentator Naoki Ogi who suggests the organisations colluded and coordinated their
responses to the scandal. He added that the JOC should have launched its own investigation well
before January 2013 and that corporal punishment is the product of poor coaching techniques.
Academic researcher Aaron Miller went further by questioning the role of Japan’s Ministry of
Education, Culture, Sports, Science and Technology (MEXT). He believes that where a
Japanese sports coach is under investigation by MEXT for physical abuse; if the individual
admits to their actions they have a six out of ten chance of avoiding punishment by the

governing body. Reflecting on this statistic Miller suggests MEXT may therefore approve of

corporal punishment as the correct way to guide Japan’s youth.
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One example of the government’s indifferent approach to corporal punishment is seen in the case of Hiroshi

Totsuka. Totsuka spent only four years in prison for manslaughter after four students committed suicide whilst
attending his rehabilitative yacht club for problematic children during the 1980°s. The Nagoya High Court’s major
issue was deciding whether corporal punishment was violence or education and on overruling a lower court’s
judgement, it was held that Totsuka’s violent training methods had neglected human rights and had nothing to do
with education. Activities at the yacht club continued and on his release in 2006, Totsuka told the media: “‘taibatsu
wa kyoiku”: ‘corporal punishment is education’. In 2009, Totsuka’s educational policies came under scrutiny once

more after an 18-year-old student committed suicide after arriving at the school just three days earlier. This time the

local police authorities decided that the incident was suicide after the female had told a friend she wished to die.

Corporal Punishment

Following the revelations regarding Sonoda and his subsequent
resignation, the issue of corporal punishment or taibatsu, a term

used in Japan to describe corporal punishment in sport and
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educational settings, , was raised again. In December 2012, the 17 year old captain of a high school basketball team
committed suicide after being physically abused by his coach during practice the day before. This led to a public
debate about the use of physical abuse and corporal punishment in sports and education in Japan. The basketball
coach, identified as Hajime Komura, has now been sentenced to one year in prison for his actions. In 2007,
17-year-old sumo trainee Takashi Saito died after being beaten with beer bottles and a baseball bat by his coach and

other wrestlers at his stable. His coach Junichi Yamamoto was sentenced to six years in prison for manslaughter.

Corporal punishment is illegal under Article 11 of the Education Law 1947 but a ruling by the Tokyo High Court in
1981 suggested this provision did not prohibit all physical punishment with the circumstances of each case
determinative of the outcome. Furthermore there is no criminal penalty for corporal punishment unless death or

severe injury occurs, as seen in the Takashi Saito case.

Authoritarian culture

Lee Thompson, a professor of sports sociology at Tokyo’s Waseda University, believes the authoritarian culture

within Japanese sports allows coaches to beat their athletes in the name of training and in order to strengthen the
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character of the individual athlete. This view echoes the information provided by the 15 female judoka who, in their

statement following Sonoda’s resignation, revealed “the abuse was done in the name of coaching, but in reality it

was far from being “coaching”.

Academic researcher Aaron Miller believes coaches see corporal punishment as beneficial for the “chosen pupil” in
pursuit of maximizing their potential. The pupil will then act as an example to his teammates of how to act and

behave after receiving the punishment in such adverse circumstances.

Retired judoka and Olympic silver medalist Noriko Mizoguchi stated in an article in The Independent: "There is a
huge gap between teacher and student.” “There is very little two-way communication — athletes just do as they're

told. If there's a problem, they can't challenge him."

In February 2013, the JOC conducted a survey of over 3,000 certified top-level athletes to discover how many had
suffered abuse from their coaches. Approximately half of the surveys were returned and in March 2013 the results
were released. Two hundred and six athletes, or 11.5%, said they had been victims of abuse by an authority figure.
Twenty of those athletes required medical treatment. Out of a survey of 3000 coaches from sports member

organizations across Japan, 3% of those who responded admitted to harassing their players. The figures only
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represent the views of top-level athletes, however, and in so doing omits the many other lower-level athletes who

may be subject to abuse daily.

However in May 2013, a survey by Japanese newspaper Asahi Shimbun showed that around 60% of Japanese
university athletes think corporal punishment is acceptable during school athletic programs. Five hundred and ten
students took part in the survey and further results indicated that 60% of athletes said that punishment helped them
to become more serious and 62% believed violent punishment was acceptable where there was a strong relationship
between students and coaches. The study acts as a deterrent to the Japanese government who are trying to eradicate

physical punishment as a method of training.

Is corporal punishment breaching an athlete's human rights?

A further underlying issue regarding the use of corporal punishment on an
athlete is the breach of their human rights. As a Member State of the
United Nations (UN) Japan has a responsibility to ensure that events in

their country do not breach the Universal Declaration of Human Rights
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1947 and other international human rights treaties including the Convention on the Rights of the Child. In October
2012 Japan submitted a report under Article 40 of the International Covenant on Civil and Political Rights which
requires Member States to show the measures they have adopted in giving effect to the rights for the period through
January 2007 to September 2011. In the report, the number of human rights infringement cases in Japan concerning
corporal punishment handled by the Human Rights Organs (HRO) of the Ministry of Justice (MOJ) in 2010 was
337, an increase from 268 in 2009 and 198 in 2008. The Japanese government may come under pressure from the
UN and the international community to address the situation should the number of corporal punishment cases
continue to increase. In addition to international laws banning corporal punishment, there is also a “Global Initiative

to End All Corporal Punishment of Children.”

Is reform possible in Judo?

Following the physical abuse of the 15 female judoka, the athletes sought reform of the

AJJF stating that the whole organisation was responsible for their maltreatment, not just "

0o

Sonoda. Before discussions of possible reform could be discussed however, judo in Japan
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was hit by a series of events further damaging the image of the sport. The day after Sonoda’s resignation, two-time
former Olympic judo champion Masato Uchishiba was found guilty of rape and was given a five-year prison

sentence.

In March 2013, the AJJF was accused of misappropriating funds given by the governmental department Japan
Sports Council (JSC). The JSC gave ¥36.2m (£240,000/$371,000/€281,000) in supportive funds to 27 unqualified
AJJF coaches of which a large proportion was then donated to the AJJF by the coaches. An investigation
confirming the accusations showed that the coaches were still receiving the money during periods they did not work

with the athletes and as unqualified coaches they should not have been receiving such sizeable amounts.

In May 2013, another incident led to the director of the AJJF Jiro Fukuda, to resign after allegations arose accusing
him of making sexual advances towards a top female judoka in December 2011. The allegation was raised by
former judoka Noriko Mizoguchi on behalf of the victim and after a special team was launched to investigate the

accusations, Fukuda offered his resignation.

In June 2013, International Judo Federation (IJF) president Marius Vizer warned Japan to ‘clean up’ Japanese judo
and start with new reforms and developments in light of the events that rocked the sport. The IJF expect the AJJF to
submit a report by October 15, 2013.
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The AJJF has now undergone some major changes following the different scandals. Twenty-three directors of the

AJJF, including the president, resigned at an extraordinary board of directors meeting in July 2013. President
Haruki Uemura stepped down despite saying in June he wanted to oversee all of the necessary reforms. Last month
Shoji Muneoka was appointed the new president of the AJJF as the organisation looks to rebuild its image

following the scandals.

Reform of training methods in Japanese sport may take time as such practices are ingrained in the country's culture.
Author Robert Whiting believes reform will be difficult as the practices are too entrenched in Japanese society for
real change to occur anytime soon. He believes that corporal punishment is the product of a physical education

system where physical punishment is acceptable. If one does not do something right physically the consensus is that

the individual will be punished physically.

Disciplinary procedures of the
National Governing Bodies (NGB's)
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Looking ahead the disciplinary procedures of the AJJF will be significant in eradicating physical abuse in judo. The
approach taken by the disciplinary committee of the AJJF towards Ryuji Sonoda prior to his resignation was lenient
and the JOC immediately sought to address the issue. In March 2013, the JOC issued 13 directives to the AJJF
encouraging the implementation of stricter procedures. The directives included the ‘prohibition of violence or
misconduct directed at athletes by coaches’ and ‘the establishment of a framework for athletes to report any

concerns to the organisation.’

Most recently the disciplinary procedures of the AJJF were tested after an investigation was launched following
accusations that 9 senior members of the Tenri University judo club, including world champion Shohei Ono, had
physically abused first year students. Following the investigation the discipline committee of the AJJF found the
accusations to be true and decided to issue the athletes with 3- month suspensions from major judo competitions.
The incidents happened under the watch of Professor Shozo Fujiiwho subsequently resigned from both his positions
as elite judo program director of Tenri University and as director of the AJJF prior to the findings of the

investigation.

AJJF executive director Yasuhiro Chikaishi believes the punishments given to the athletes will act as a “judicial

precedent if it is likened to a ruling” and the decision will serve as a guideline to future incidents of a similar
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nature. Discussing the severity of the punishment Chikaishi went on to comment that the members of the

disciplinary committee “did not propose that the period of suspension should exceed 3 months, nor that the students
should be given only written reprimands.” The only other option of greater severity than suspension would be to

expel the athletes from competition.
Conclusion

Judo and Japanese sport has come into the spotlight this year for the wrong reasons. The recent scandals in judo led
to a series of resignations ultimately ending in a change of presidency of the AJJF. The physical and mental abuse
suffered by the elite female judoka in addition to the suicide of a high-school student as a direct result of abuse has
brought the issue of corporal punishment in Japanese sport to the attention of the country and the sporting world.
The traditional cultural values of taibatsu are still supported in Japan but yet it remains illegal by Japanese law.
Tokyo’s successful bid for the 2020 Olympics Games Japan has given the country the opportunity to educate the
world about Japanese sport and culture. It is hoped that Japan can learn from the events of the past year and MEXT

can address the issue of physical abuse in Japanese sport as the country looks forward to hosting the world.
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Contractual remedies for damage to reputation in sport

sponsorship

The problem of Damage to Reputation in Sponsorship Contracts

There have been many parodies of easily recognisable product endorsements by now-disgraced sports personalities
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published on the Internet, the images of Lance Armstrong and Tiger Woods on Twitter with the Nike swoosh and

the caption — “Nike — Dont Do it” is a memorable example. While many appreciate the humour of these, they

highlight the risk of damage to the reputation of well-established brands caused by the alleged or actual misconduct

of sponsoring athletes.

It is no secret that companies pay vast amounts of money to secure
endorsements, so that they may profit from their association with the
success, vitality and talent of the individual. When an athlete does
something to negatively affect their personal reputation, and thereby
tarnishes the positive attributes which the endorsed products sought to
embody or reflect, the sponsoring company will often suffer loss — either
because the endorsement is not as profitable as it would have been had the
athlete retained their good reputation or, worse, because the product's close

association with the athlete may stigmatise the product altogether.

One recent example of a reputation irreversibly tarnished is that of the

cyclist Lance Armstrong, who admitted to the use of performance enhancing drugs throughout his career. Following
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these admissions, Armstrong's well-known and long-established associations with both Nike and Trek were
terminated, no doubt because his endorsement was no longer considered to be the profitable arrangement the brands
had desired. It is unknown whether any damages were pursued by Armstrong's former endorsers, but had they

decided to attempt a recovery, the route to such damages may not have been immediately apparent.

The protection of damage to reputation is normally considered to be the role of defamation but, as Armstrong said

Sponsorship Agreement Template

nothing which directly defamed or tarnished the reputation of his sponsors,
such an action would be unsustainable. Nevertheless, the brands' association
with a declared ‘cheat' clearly lowered their desirability to the consuming Sponsorship Agreement

public and it is self-evident that a loss was nevertheless sustained.

What is proposed in this article is that an application of normal contractual

principles may afford a sponsor a route to recovery of losses sustained in S
circumstances where an athlete's actions affect the marketability of an T
endorsed product. e
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Defamation or Breach of Contract?

While defamation may be the established remedy for damage to reputation, authorities in contractual cases show
that, in certain circumstances, the courts have been willing to compensate claimants where their reputation has been

damaged as a consequence of the actions of a contractual counterparty.

In Wilson v. United Counties Bank a bankrupt customer brought a successful action for breach of contract against a
bank and the House of Lords unanimously upheld recovery of damages for consequential loss of personal

reputation, Viscount Finlay stating at p.120, that:

"It is difficult to see on what principle such damages might not be given if there has been an actual bankruptcy
as the result of breach of contract on the part of the defendant to take steps to prevent it. If the imputation of
bankruptcy would give right to such damages in an action for libel, why should not the fact of the bankruptcy
owing to the defendant's breach of duty confer a similar right upon the plaintiff [in an action for breach of

contract]."

This is an early case, however, the comparison of the right to damages in defamation and contract is illuminating. It

appears that where damage to reputation, of a sort that would give a right to recovery in defamation has been caused
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by a breach of contract, rather than a defamatory statement, such damages are recoverable.

In Kpohraror v. Woolwich Building Society the plaintiff successfully brought an action for, inter alia, damages for
loss of business reputation resulting from a cheque being wrongly dishonoured by his bank. Evans LJ, giving the
leading judgment of the Court of Appeal, upheld the Master's finding below that such loss was recoverable,
citing Wilson as authoritative on the matter. Moreover, the Court of Appeal made it clear that the class of persons

entitled to recover such losses was not restricted to traders (at 124D).

» Perhaps the leading case in this area, however, is the House of
Lords decision in Malik v. BCCI. The Bank, BCCI, was found to
@& have been involved with a large-scale fraud and other criminal
acts, as a result of which the claimants, both employees of the
bank, lost their jobs. The employees brought successful actions
against the bank for breach of their employment contracts. In the
course of judgment, the House of Lords unanimously upheld the

pleaded head of loss for "stigma damages", under which the

claimants claimed that their future employability had been handicapped by reason of the stigma attaching to the
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bank's activities and their innocent association with them.

Mr Malik, the lead claimant, recovered damages because of a breach of the implied, mutual duty of trust and
confidence. However, put another way, it could be said that the damage was caused by Mr Malik's association with

what Lord Nicholls described as, a "dishonest and corrupt business".

Although the duty of trust and confidence does not exist in sports sponsorship agreements, it may be argued that an
action by a contracting athlete which brings their reputation into disrepute may, in circumstances where that action
can be brought within the ambit of an express or implied term, be a repudiatory breach of the sponsorship contract,

entitling the brand to terminate.

In defence of the claim in Malik, counsel for BCCI submitted that injury to reputation is protected by the law of
defamation, the boundaries of which could not be side-stepped by allowing a claim in contract, where such a claim
would not succeed in defamation (relying on Lonrho plc v Fayed (No.5), per

Dillon LJ). Crucially, for present purposes, Lord Nicholls described this / Z

submission as misconceived.

Lord Nicholls observed that, with certain exceptions, defamation provides a f’
remedy whether or not the injury to a person's reputation causes financial loss. = P2
\ A

\ 4
\M
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However, Lord Nicholls went on to note that if, as a result of the injury to his reputation a claimant does in fact

suffer financial loss, this may also be recoverable in a defamation action as 'special damage'. It was this element of

'special damage' that Lord Nicholls considered may also be recoverable for breach of contract.

There was no good reason, in his Lordship's opinion, why, provided damage to reputation could be brought within
the ambit of the breach of an express or an implied term of a contract, and that that breach could be proved to have
caused financial loss, such loss would not be recoverable simply because the subject matter of such a breach (being

harm to reputation) would more ordinarily be dealt with by the tort of defamation.

Thus, it would appear that there is authority for the proposition that "stigma damage" is a head of loss recoverable

for breach of contract where there has been:

» A breach of some term of the contract between the claimant and the defendant;
* Actual pecuniary loss suffered by the claimant;
* That the loss was caused by the breach; and

» That the loss claimed is not too remote.

It is plain to see how this approach applies to sponsorship agreements. The underlying premise of such an

agreement is that the sponsor benefits from the association of its brand with an athlete. When an athlete acts in a
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way that damages the image it is seeking to enhance, it would seem that damages are in principle recoverable.

Breach of a Term

The question in each case must be; is the behaviour of the athlete a breach of a term of the sponsorship agreement.
Many agreements contain express clauses, usually referred to as a 'morals clause’, which require athletes to comply
with the rules of their sport, or more generally not to act in any way which may be detrimental to the image of the
sponsor. Much has been written about the use of morals clauses in relation to Armstrong and others, however, most
breaches of morals clauses result not in damages for pecuniary loss, but the termination or suspension of the

agreement and/or the repayment of the amount of the sponsorship.

There is no reason, however, why a well-drafted
morals clause may not in itself include the right to
recovery in the event of breach. One straightforward
approach may be to permit recovery of an amount of

agreed liquidated damages (provided this does not
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offend the rules on penalty). Alternatively, a clause could simply provide for the recovery of "consequential loss

caused" by breach.

As many sports lawyers know, it is often the reality of the situation that the nature and content of such a clause will
be determined by the relative bargaining power of the parties. Whilst the sponsor will want the morals clause to be
widely drafted with the remedies for breach as generous as possible, the sportsperson will want the conduct which

offends the clause to be as narrow as possible, and the remedies to be limited.

Although the inclusion of a morals clause or other like provision is now commonplace in sponsorship agreements,
such a clause may not appear in every contract. The question then becomes: can a term be implied requiring the
athlete to comply with the rules of the sport and/or not to act in a way which is detrimental to the image of the

brand?

Turning again to simple propositions of contract; the leading authority on implied terms is the Privy Council case
of AG of Belize v Belize Telecom. Lord Hoffman's starting point in his leading judgment was that if a provision is
not included in a contract then the presumption must be that the parties did not intend to include it. Where an event
occurs which is not addressed by the contract, Lord Hoffman concludes that the loss lies where it falls. However,

his Lordship continued:
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"In some cases...the reasonable addressee would understand the instrument to mean something else. He would

consider that the only meaning consistent with the other provisions of the instrument, read against the relevant
background, is that something is to happen. The event in question is to affect the rights of the parties. The
instrument may not have expressly said so, but this is what it must mean. In such a case, it is said that the court
implies a term as to what will happen if the event in question occurs. But the implication of the term is not an

addition to the instrument. It only spells out what the instrument means."

In the context of an agreement which has the purpose of enhancing the reputation of a brand, whilst clearly
fact-specific, there is a good argument that the true meaning of such an agreement would include a term that the

athlete would not act in way that was likely to cause damage to that reputation.

As a result, it would be easy to conclude that the finding of misconduct against Armstrong in the USADA report
would be in breach of an express or implied term of the
type discussed above. It may be less straightforward,
however, when an athlete's conduct is unconnected with
his sport (as, for example, with the revelations which

emerged in 2010 of Tiger Woods' various extra-marital
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affairs). In such circumstances, the question will be answered by the scope of the term which it is said has been

breached.

Establishing Loss

The other major task is establishing pecuniary loss: as a starting point, the claimant could produce its accounts to
demonstrate a drop in sales following discovery of the athlete's misconduct. However, to establish that the loss was
caused by the athlete's behaviour may be a more difficult task. An analysis as to whether other factors have
influenced the financial data may also be necessary and it is likely that it would need to be established by expert

evidence.

Remoteness

It was said in the case of Cointax v. Myham & Son, referred to in Malik v BCClI, that:

"To sum up the whole matter, it appears to me that the sound view to take is this: The loss to a man's business
may not be, and perhaps is not, usually in contemplation between the parties as the consequence of a breach of

contract, but where the party guilty of the breach of contract or warranty knows that the other party is relying

RE EER R 2013411 AF) BB — 62



DACHENG
LAW
OFFICES
KB U o 55 7
on his fulfilment of the contract and knows the possible and probable consequences of such reliance, the

damages caused to the other party by the consequent breach of his contract are recoverable by him."

Accordingly, although also subject to the precise facts of each action, remoteness is unlikely to be a major obstacle
in sports cases. The parties to a sponsorship agreement understand that in most cases where a corporate entity
sponsors a professional athlete, the purpose of such sponsorship is to enhance the brand by that association. As such,
where an athlete acts in a way that damages the brand, the pecuniary loss caused by the breach will very likely be

held by a court to be within the probable and anticipated consequences of such reliance.

Conclusion

Consequently, and contrary to common perception, it seems that English law does in fact recognise a head of
damage which can be described as "stigma loss", and that this is a type of loss which is likely to be suffered in
situations where sponsored athletes are found to have cheated or acted in a way which might otherwise damage the

sponsor's brand image.

The two main hurdles for a sponsor to succeed in such a claim are: (1) establishing the existence and scope of a

term which prohibits the athlete's behaviour; and (2) proving the existence of loss which was caused by the breach
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Introduction of Sports Law Group

Sports Law Service Scope

1, Provide legal consulting service about the composition and structure of various sporting clubs;

2, Draft sponsorship agreements, commercial agreements and the license agreements;

3, Provide legal consulting service about traditional and emerging commercial cases;

4, Provide legal consulting service about events, sports organizations and management;

5, Provide legal advice of intellectual property protection in sports brands, especially for those that are related to
sporting goods and clothing brands;

6, Provide legal opinions in signing contracts with athletes, their initiation and transfers;

7, Provide legal consulting service in the construction of sports venues, financing, development, and other related
matters;

8, Solve disputes in the name of professional athletes, coaches and sports clubs, sports brokers, departments in

charge of sporting industries and sports goods, and apparel manufacturers;
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9, Deal with product liability disputes and intellectual property disputes on behalf of sporting goods and apparel

makers;
10, Draft various and inter-connected contracts for sports teams, sports organizers and sponsors.
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Service mode

1, Served as special counsel: each business will provide the whole
process, comprehensive, in-depth special services, and related specific
Issues.

2, Served as perennial legal counsel: each business will provide daily

legal consultation dealing with daily legal affairs.

Thank you very much for your reading,

Edited by Shanghai dacheng sports business group, the information is
for reference only.

If you have any question, please contact us via email at
zhang.bing@dachenglaw.com.

Internal documents, only for communication.
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