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Previe

% Hotspot in Sports News

v Monitor announces delivery of annual report to Penn State, the NCAA and the Big Ten Conference
¥ US cycling athlete accepts two year ban after testing positive for Phentermine
v Sponsor conflicts in football - the pitfalls of pre-season tours

% International Sports Law Practice:

Financial Fair Play and the ability of European football clubs to raise finance - Part 2

Y Common methods by which football clubs raise finance

- Loan and security
- Sales of receivables

- Financing of transfer fees by means of promissory notes

¢ Effect of the Regulations on financing documents
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- Undertakings regarding compliance with the FFP Regulations
- Financial covenants
- MAC clauses

- Shares security

Yk Effects for clubs

Y¢Conclusion and comment

% Introduction of Sports Law Group

Y% Scope of services
Y& Method of service

Sports Law Periodical 51 2013 39



KB ) 2 55 PR

Hotspot Iin Sports News

Monitor announces delivery of annual report to Penn State,
the NCAA and the Big Ten Conference

Senator George J. Mitchell and his law firm, DLA Piper LLP (US), announced on the 10th September 2013 that he

has delivered his first annual report as the independent athletics integrity monitor under the Athletics Integrity

Sports Law Periodical 51 2013 40



DACHENG
LAW
OFFICES

KB ) 2 55 PR

Agreement ("AIA") among The Pennsylvania State University, the National Collegiate Athletics Association, and
the Big Ten Conference.

The report describes Penn State's efforts during the most recent 90-day period to fulfill its obligations under the AIA
and the Consent Decree and serves as Senator Mitchell's first annual account of the University's progress in
implementing the recommendations made in the July 2012 report by Freeh Sporkin & Sullivan LLP pursuant to his

separate role as the external monitor designated pursuant to Recommendation 8.2 of the Freeh Report.

"As of this first anniversary of my appointment as Monitor, Penn
State has substantially completed the initial implementation of all
of the Freeh Report recommendations and of its annual obligations
under the AIA," Senator Mitchell said. During this most recent
" quarter, Penn State trained and received certifications from
"Covered Persons” as to their responsibilities with respect to
athletics compliance; the athletic director certified the Athletics

Department's efforts to comply with the NCAA Constitution and

Bylaws and Big Ten Conference Handbook, including the
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principles of institutional control, responsibility, ethical conduct, and integrity; Penn State's Director of University
Ethics and Compliance continued to staff that new department by hiring a new compliance specialist for youth
programs; Penn State approved a new policy addressing financial conflicts of interest and introduced a crisis
management plan; an electronic platform was launched to track completion of mandatory training sessions; and the
Athletics Department, the Office of Physical Plant, and the University Police continued to lead various ongoing

projects to enhance security at University facilities used by minors.

"While much has been accomplished, important work remains to be done," Senator
Mitchell continued. "Penn State must maintain its focus on these ongoing initiatives
while also fostering an environment in which its many undertakings will take root
and thrive. By all indications thus far, the University has positioned itself well to

meet this challenge,” Senator Mitchell concluded.

The AIA implements provisions of the binding consent decree between the NCAA

and Penn State on July 23, 2012. Senator Mitchell was named the independent

athletics integrity monitor after the consent decree was finalized. The monitor performs an independent role and is
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not an agent of Penn State, the NCAA, or the Big Ten Conference. The monitor will provide quarterly written

reports to Penn State, the NCAA and the Big Ten Conference during his tenure.

Senator Mitchell is the chairman emeritus of DLA Piper, an international business law firm with 4,200 lawyers

located in more than 30 countries throughout the Americas, Asia Pacific, Europe, and the Middle East.
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US cycling athlete accepts two year ban after

testing positive for Phentermine

Phentermin’|
orit 0 !
Cpsutes USE J

USADA announced on the 5 September 2013 that Yoelkis Aira, of Miami, Fla., an athlete in the sport of cycling,
has tested positive for a prohibited substance and has accepted a two-year sanction for his anti-doping rule

violation.
Aira, 41, tested positive for Phentermine as the result of an in-competition urine sample collected on June 8, 2013 at

the FRBA Stuart in Port St. Lucie, Florida. Phentermine is a prohibited Stimulant under the USADA Protocol for
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Olympic and Paralympic Movement Testing and the rules of the
International Cycling Union (UCI), both of which have adopted the
World Anti-Doping Code and the World Anti-Doping Agency
Prohibited List.

Aira accepted a two-year period of ineligibility, which began on July
7, 2013, the date he last competed. As a result of the sanction, Aira is

also disqualified from all competitive results obtained on and :

subsequent to June 8, 2013, the date his sample was collected,
including forfeiture of any medals, points, and prizes.

In an effort to aid athletes, as well as all support team members such

as parents and coaches, in understanding the rules applicable to them,

USADA provides comprehensive instruction on its website on the

testing process and prohibited substances, how to obtain permission

to use a necessary medication, and the risks and dangers of taking

supplements as well as performance-enhancing and recreational iR
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drugs. In addition, the agency manages a drug reference hotline, Drug Reference Online, conducts educational
sessions with National Governing Bodies and their athletes, and proactively distributes a multitude of educational
materials, such as the Prohibited List, easy-reference wallet cards, periodic newsletters, and protocol and policy

reference documentation.
USADA is responsible for the testing and results management process for athletes in the U.S. Olympic and

Paralympic Movement, and is equally dedicated to preserving the integrity of sport through research initiatives and

educational programs.
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Sponsor conflicts in football - the pitfalls of pre-season tours

The issue of conflicting sponsors is one | come across quite frequently in my practice and extends to all sports
where commercial rights have been bought and sold. The latest example of this involved Manchester United on
their preseason tour in Australia. This shows how important it is to correctly manage the interplay between major
sponsors and for clubs (especially those on tour) to do their due diligence in a thorough manner.

Many people will pick this story up and place it within the “commercialisation of sport” debate on the basis that it
should not be right that the staging of a football match is threatened by monetary interests. A very valid (if rather

sensationalist) view, but one that omits to reference the huge and somewhat irrevocable role that sponsorship
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monies now play in top level sport. Acquisition of rights for money naturally brings with it restrictions, and
unsurprisingly, that usually includes avoiding any situation where it appears that a competing brand also has some
form of commercial arrangement with the sponsored party. Contractually, it may be incumbent on the sponsored

party to ensure that the rights are not diminished in any way, for example through restrictions on association with

defined competitors, or some form of reputational clause.

Football has had a number of high profile sponsor
conflict issues in recent memory. If, for example, you
wonder why the world’s two leading sportswear
manufacturers have not used exact images of Andres

WORL D cup Iniesta’s 2010 World Cup winning goal in their

SHORT TRACK advertising to date, then you need look no further than

the fact that he wore the boots of one manufacturer
whilst wearing the kit of another. First-world problems perhaps, but the dilution of sponsorship value is not to be
underestimated. As you might expect, the issue of conflicting sponsors in football mostly occurs as a by-product of
the player/club relationship, rather than between two different clubs. The Premier League model player contract

(Form 26) contains provisions which obliges players to take part in official club events and promotional activities
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and attempts to anticipate how that should interact with the player’s own private endorsements. The
position ought to be that when on club business a player wears club and club sponsored clothing (excluding boots or
goalkeeping gloves) and outside of this the player is free to fulfil their own commercial arrangements. Reality,
inevitably, is slightly less helpful — consider where a sports brand sponsors a club and uses the club images as part
of the brand’s advertising campaign (as it might freely be entitled to do) and how this then conflicts with the
personal endorsement deals of those club players contracted to other sports brands. Only a team photo? Well
Imagine the effect of a known world-wide brand ambassador appearing in a trophy winning team shot used as part
of a direct competitor’s advertising campaign (minus the endorsing brand’s products) and one can see how
damaging this practice can be. That is not to say that it does not occur, and resolving the ensuing brand v brand
dispute is not easy whichever party one acts for (especially as in some cases neither the club nor the player will
actually be in breach of contract) especially as whilst consumer perception is all important, it is notoriously difficult
to quantify.

The Manchester United example from the link is actually slightly different and, at least from a legal and
commercial perspective, easier to justify. Whilst the match in question took place before the deal with Pepsi was
announced, it was presumably during the time that negotiations for the deal were coming to a head. Acknowledging

that we don’t know the terms of the Pepsi deal or any pre-deal negotiations, it is certainly likely that Manchester
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United would have been under few (if any) legal obligations to Pepsi in
terms of associating with competing brands. Like any commercial
arrangement then, and especially those where being “seen” to be on
board with the deal is as important as the actual terms, in my view this
episode simply reflects a desire to successfully conclude an important
partnership for Manchester United the business and is probably best
viewed in that context, rather than any wider debate on monetisation of
sport. The terms of the deal have not been announced in full, although
we do know that it is restricted to the Asia-Pacific region. That the club
was unwilling to show any association with a competing brand even
outside of the territory of the deal suggests that the financials involved
are significant and it is not surprising that the commercial team were

unwilling to jeopardise completion of the deal.

Pre-season tours are a challenge for football clubs, not least in terms of the increased exposure to new markets and

prevalence of different rules around marketing and promotion, however one wonders whether this particular story

might have been avoided with a little relevant forethought. Organising a pre-season tour for a club like Manchester
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United is a lengthy (and, one would imagine, costly) exercise. If (as in this case) it is a major commercial concern
as to the identity of the host club, stadium or association’s sponsors, then necessarily a big part of the organisational
process ought to be taken up with a due diligence exercise on the identity of the sponsors and the likelihood of a
clash. At least then clubs can give themselves the best chance of appeasing sponsors, associations and visiting fans
alike — arguably as much of a commercial “must have” as getting the cash on board in the first place. Simple stuff,
but something that appears to have been overlooked in this case, and particularly embarrassing given Manchester
United’s attendance at the same stadium three days previously.

Of course, the other view is that this was a special case and largely unavoidable. The pre-season, non-competitive
nature of the match in question meant that Manchester United had a far greater influence, or potential influence at
least, over the method of staging of the game (contrast this with their usual competitive away matches during the
regular season). Couple this with the looming Pepsi deal and one begins to understand (but perhaps not agree with)
why this episode played out as it did.

| would be interested to know your thoughts or experiences on these issues and whether you feel that the

sponsorship landscape for certain sports is becoming so saturated that this is likely to be a recurring issue.
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International Sportslaw Practice

Financial Fair Play and the ability of European football clubs

to raise finance - Part 2
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Common methods by which football clubs raise finance

Deloitte has noted that, whilst clubs have sought to utilise various mechanisms (including stock market listings,

securitisation, bank loans and benefactor support) to help fund increased expenditure, commercial reality, in the
form of limited availability of such funding opportunities, may finally bring about a change in behaviour 1. That
being said, UEFA has made clear that it is not “anti-debt”, as long as the debt is being serviced (i.e. the club’s profit
Is covering the debt interest payments) 2 . If the effect of the Regulations (and any equivalent regulations adopted
by the Premier League and the Football League) is to improve the credit and financial sustainability of football
clubs, financiers may in fact become more willing to provide finance to those clubs in the future, and perhaps on
better terms.
The second part of this article will focus on three mechanisms commonly used by football clubs to raise finance and
examine in-depth the effect the Regulations may have.
There are three methods most commonly used by football clubs to raise finance:
1. obtaining a loan in exchange for the provision of security - for example, by way of assignment of receivables,
a debenture, or a guarantee;
2. selling or discounting receivables to a financier - for example, a club's entitlement to prize money or
broadcasting revenue (i.e. "Central Funds", in the case of the Premier League), or a transfer fee owed to it; or
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3. financing of transfer fees by means of the transfer (indorsement) of promissory notes to a financier.

Loan and security
In consideration of a financier providing a loan facility (the "Facility") to a club under a loan agreement (the "Loan
Agreement"), a financier will usually require the club to grant security to it over certain of the club's assets.
Typically, the Facility is secured by an assignment of the right to certain amounts due from the Premier League or
the Football League in respect of match broadcasting fees (the Assignment”). Even though the Assignment is
stated to be enforceable only following a default by the borrower, the Notice of Assignment may direct the Premier
League or the Football League (as applicable) to pay the amounts due to the borrowing club (the "Borrower") in
respect of the assigned receivables on or around each repayment date under the Loan Agreement to the financier.
Those amounts may then be applied by the financier towards satisfaction of the relevant repayment amount under
the Loan Agreement (or, in certain instances, the financier may hold such amounts on account).
The security granted by the Borrower in favour of the financier, to secure its obligations under the Loan Agreement,
may also take the form of:

a. a debenture, including a floating charge over all of the assets and undertakings of the Borrower, as well as a

fixed charge over certain specific assets of the Borrower; and/or
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b. a guarantee (usually from a director of the Borrower or the Borrower's parent company), guaranteeing the
obligations of the Borrower under the Loan Agreement and any security documents; and/or

C. security over the shares in the Borrower.

Sales of receivables
Instead of taking security over a club's income, a financier may instead enter into an arrangement for the outright
sale of receivables by means of a receivables sale agreement (the "RSA"). In consideration of the financier paying
a "purchase price" equivalent to the expected receivables discounted at an agreed amount to a club, the club assigns
to the financier its rights, title and interest in and to a specific

receivable (such as the right to certain distributions of UK

broadcasting monies from the Premier League or the Football [ : 8 2 _
3 .—.:.:'Mvﬂ ﬁgt

League or the right to transfer fee instalments).

The main difference between an RSA and a security assignment
' - i -;r‘"ﬂl (? w 752\‘1”
Is that, under the RSA, the financier becomes the legal owner of ..LJ

the receivables at the date of the initial assignment. Under a

security assignment, it is merely entitled to exercise its rights as
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assignee of the receivables as one means of enforcing its security.

Financing of transfer fees by means of promissory notes

It is typical for amounts due from one club to another under a transfer agreement to be paid in instalments,
especially if the purchasing club is not particularly cash rich, as it will seek to spread the purchase price instalments
over a longer period of time (and may also try to negotiate for a higher proportion of the transfer fee to be
performance-related). Cash rich clubs, on the other hand, may prefer to make up-front payments, especially when
purchasing from abroad, so as to minimise the risk of adverse exchange rate fluctuations. Where the purchasing
club has negotiated to spread the instalments of the purchase price over a period of time (typically two to three
years), the selling club may wish to realise all of its expected income early and to sell the future receivables. This
could be done by a sale of receivables (as outlined above). Alternatively the selling club (to whom the money is
owed) may request that the buying club (who owes the money) may issue a promissory note to it in respect of the
remaining transfer instalments. This will allow the selling club to transfer such promissory note (by way of
"Indorsement") to a financier, in exchange for which the financier would pay a discounted amount representing the
present value of the future cash flow (as well as the financier's margin or fee) to the selling

club.
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In addition to the promissory note, the parties to this

type of financing arrangement would typically enter
| into a side agreement which sets out the terms and
~conditions on which the indorsee (the “purchaser” of
the promissory note) has agreed to purchase the
promissory note from the selling club. The side
agreement  would typically include various
representations and warranties from the buying club

in favour of the financier relating to the promissory

note or the underlying transfer agreement, but would
not typically include the more general representations, warranties or undertakings provided for in a Loan

Agreement or an RSA.
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Take, for example, a player who has been sold by a selling
club (Club A) to a purchasing club (Club B) for £20m, with
the instalments of the purchase price being payable in four
equal instalments, £m on signing and £m on the
anniversary of the date of signing for three years thereafter.
Club A is owed £20m in four instalments. Club B's debt to
Club A'is £20m. One month after signing, a bank may agree
to discount the remaining £15m instalments by "purchasing"
the right to receive those instalments (whether by means of

a purchase of receivables or the indorsement of a

promissory note) for a discounted amount which would take
into account both the "time value of money" and the "margin" that the bank wishes to make from the transaction.
The bank will pay the discounted amount to Club A and Club B will, in time, pay each of the relevant transfer fee
instalments to the bank rather than Club A. Club B's debt remains the same (i.e. £0m). Club A may receive less but

it benefits by receiving its money early and may transfer any credit risk to the financier.
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Effect of the Regulations on financing documents

Given the sanctions (financial or otherwise) that can be imposed on clubs falling foul of the Regulations (or any
equivalent domestic regulations (together, the "FFP Regulations")), financiers to European football clubs will need
to consider the effect of the FFP Regulations on their financing documents. For example, a breach of the of the FFP
Regulations may signify a more serious underlying financial problem for a club and the imposition of (potentially
significant) fines or the withholding of revenue by the relevant authorities, may place that club in greater financial
difficulty. A number of aspects of the financing documents will require careful consideration with the FFP

Regulations in mind.

Undertakings regarding compliance with the FFP Regulations

Financiers may seek to require clubs to whom they are providing finance to comply with the FFP Regulations,
either by relying on existing provisions of their financing documents (which may impose an obligation to comply
generally with all laws and regulations) or by seeking to amend the financing documents to capture the FFP
Regulations expressly.

In any case, should any of the FFP Regulations become applicable to a borrowing club, the financier should, at the

very least, inform (or remind) the borrower that failure to comply with those FFP Regulations would, in addition to

Sports Law Periodical 51 2013 59



DACHENG
LAW
OFFICES

KB ) 2 55 PR

the punishments referred to above, be considered a default of the loan or finance documents.

Financial covenants

Some financiers, in addition to the security referred to above, may
have also required the borrowing club to comply with specific
financial covenants in the finance documents to which they are a party.
These covenants may be more lenient that the requirements of any
relevant FFP Regulations and financiers may, perhaps as part of any
default or loan extension negotiations, seek to require the borrower to

agree to stricter financial covenants that are more in line with the

requirements of those FFP Regulations. A financier may also seek to
ensure that the borrower is required to provide it with copies of all reports, accounts or documents required to be

given to UEFA or any other governing body or organisation as part of the club's financial fair play obligations.

MAC clauses
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Many financiers insist on a material adverse change clause (a "MAC" clause) in their finance documents. A MAC
clause is typically drafted so as to capture "any event or circumstance occurs which, in the opinion of the financier,
has or is reasonably likely to have a Material Adverse Effect.”
"Material Adverse Effect” is typically defined to meana material
adverse effect on, amongst other things, the business, operations,
property, condition (financial or otherwise) or prospects of the
borrower or, amongst other things, the ability of the borrower to
perform its obligations under the financing documents.

To the extent such MAC clauses are included in the relevant

documents, it is likely that a failure to comply with any of the FFP

Regulations and any resulting sanctions would be considered (by
the financier at least, based on a subjective MAC test which financiers typically insist upon) an event which has a
material adverse effect on the business, operations, condition (financial or otherwise) or prospects of the borrower
(or any member of the group of companies to which the borrower belongs) and which has a material negative
Impact on either (i) the ability of the borrower (or any guarantor or other obligor) to perform its obligations under

the finance documents or (ii) the validity, enforceability, effectiveness or ranking of any transaction document.
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However, financiers are typically unwilling to rely solely on a MAC clause to call a default under a loan or finance

document, absent any other more specific default.

Shares security
Financiers should also be wary of the ability of club owners to inject equity as a means by which clubs can ensure
compliance with the FFP Regulations in circumstances where they exceed the maximum aggregate break-even
deficit. If a financier has taken security over the shares in the borrowing club, care " ‘
will need to be taken to ensure that the shareholder complies with its obligations to
ensure that the financier's security in the shareholding of the borrowing club is not
diluted.

For example, a typical shares charge or shares security deed would include
clauses restricting, without written consent of the finance provider, the issuance of
further shares and the chargor (i.e. the shareholder) altering or charging the
existing share capital.

As such, if a club is seeking to use an equity injection to comply with any relevant

FFP Regulations as set out above, it may find that the consent of its financiers is

Sports Law Periodical 51 2013 62



DACHENG
LAW
OFFICES

KB ) 2 55 PR

required for the issue of further shares. Further, it is likely that the financier would require any new shares issued as
part of any equity injection to be charged to it, to avoid the value of its security in the share
capital of the club being diluted.

Effects for clubs

Clubs themselves will also need to determine the extent to which their "break even™ calculations are affected by
their finance arrangements. For example:

a. whether, for the purposes of calculating a club's "Net Debt" (as defined in the Regulations), where a club has
sold future receivables, that club's "accounts receivable" refers to the amount received from the financier or
the amount which the club would have received from the
purchasing club *;

b. whether Article 49 (which requires clubs to prove that they
have no overdue debts towards other football clubs with
respect to transfer activities) includes an obligation on the
purchasing club to prove that it has no outstanding debt to a

financier who has "bought" a debt from the selling club

with whom the purchasing club has transacted, M s i co
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c. whether a club receiving money from a financier under a receivables sale arrangementhas to treat such money

as "relevant income" (for the purposes of, and as defined in, Article 58), given that the payments made by the
financiers will effectively be in lieu of the revenue in respect of
5 broadcasting rights or player transfers/disposals of player
L registrations, which revenue will have been assigned to the

= financier by the "borrowing" club under those structures; and

d. whether income arising under a receivables purchase
arrangement or promissory note falls within the "classes of
financial liability"which are required to be disclosed by Annex
VI(E)(f) of the Regulations. This is only likely to be the case to

the extent of any recourse to the "borrowing" club, in the event

of a shortfall in the payments expected by the financier.
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Conclusion and comment

Clubs, financiers and lawyers will need to examine the regulations relevant to it or the transaction they are involved
with. Clubs may seek to "soften" the impact of the "break-even result" and the interpretation of the concepts of
"relevant income" and "relevant expenses" will be central to this. Financiers, in turn, will need to determine whether
their existing financing documents provided sufficient protection from any adverse impact the regulations may have
on the clubs they have transacted with. Such regulations may '

—

also impose an additional risk which financiers will need to

——
———
-

consider as part of any credit underwriting of new transactions g:;_,:;»i_
with football clubs. Much will depend on how the regulations |

are implemented in practice, in particular as to the severity of
any punishments for breaching the regulations, so this is
something which both clubs and financiers will need to keep an

active eye on over the coming months and years.
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Introduction of Sports Law Group

Sports Law Service Scope

1, Provide legal consulting service about the composition and structure of various sporting clubs;

2, Draft sponsorship agreements, commercial agreements and the license agreements;

3, Provide legal consulting service about traditional and emerging commercial cases;

4, Provide legal consulting service about events, sports organizations and management;

5, Provide legal advice of intellectual property protection in sports brands, especially for those that are related to
sporting goods and clothing brands;

6, Provide legal opinions in signing contracts with athletes, their initiation and transfers;

7, Provide legal consulting service in the construction of sports venues, financing, development, and other related
matters;

8, Solve disputes in the name of professional athletes, coaches and sports clubs, sports brokers, departments in
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charge of sporting industries and sports goods, and apparel manufacturers;
9, Deal with product liability disputes and intellectual property disputes on behalf of sporting goods and apparel
makers;

10, Draft various and inter-connected contracts for sports teams, sports organizers and sponsors.
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Service mode

1, Served as special counsel: each business will provide the whole
process, comprehensive, in-depth special services, and related specific
Issues.

2, Served as perennial legal counsel: each business will provide daily

legal consultation dealing with daily legal affairs.

Thank you very much for your reading,

Edited by Shanghai dacheng sports business group, the information is
for reference only.

If you have any question, please contact us via email at
zhang.bing@dachenglaw.com.

Internal documents, only for communication.
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