DACHENG
LAW
OFFICES

KB UM 5= 55 PR

SS=1mH
?7 = B &
T T 7 e | R &L 2

2013 £E55 9 1Y
ARENESF BEEEM

S
(1
\w

%
2




H%

BTVEHE % NEW LAWS AND REGULATIONS WATCH.......ocoooomveeieceeeeeereesseeseeseee e, 2
R B R COT (hPAANE B (2013 F2T)) RPATH A
ST 3 /A OO 2
ATIZ B INATT KA (R TAR ATV B T R A e R R i+ e L)
.............................................................................................................................. 4
ACIIB R A AT CORTHEE (R NI A i 401 3 RS SRR
I N B 1= SOOI 6

ATIIBHAT S R AT R TAB L (R N RN [ A 51 i 558 L4 HIPE )
.............................................................................................................................. 8
s AT O TEN (P N IR [ [ iz 26 B s2 i gn ) - /Y
TRED oottt 9
B AT (CRTEE (R NRIEFIE A S A AR 35 G
WEEREEBVA B EEMIE ) HUTRIED oot 11

SERFHE . REAL-TIME INFORMATION ..........ooovooveiereceeeesissessesseessessessesssessssesseneenns 12
WG R B RAT CORT T R AT BURR L) B e i S S R B R B 5
FEIEITZSTED oottt 12
MR EZINDE RIS AT O T IRMGHE I AR L o 4Rk i
I/ AR 5T BRI e 58 35 T 5 AN RS AV BEHEEND oo, 14
SIS TP AT R T EN R I EE IS 5 MV 53 ML 55 4 1A G R R0 U]
B TBUIIED oottt s 16

RBIDHT  CASESTUDY ..ottt 18
g L oe izt & R P A P SO SRR iR A (S TRIVED W
T ottt s 18

BEHEL INFORMATION SELECTION .........oooveoreeeeceeceesseeeeeseessee s sessseesssesssanes 24

Recent Chinese Supreme Court Interpretation - changes in the subrogation

=Y =41 4T 24



WP E ORI s AR L 1104.96 (2013 4 9 H 18 H)

F1iEiEi#E NEW LAWS AND REGULATIONS WATCH
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General Administration of Customs Releases Announcement on Issues
Concerning Customs Implementation of the Catalogue of Advantageous
Industries for Foreign Investment in Central and Western Regions

(Revised in 2013)
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The Catalogue of Advantageous Industries for Foreign Investment in
Central and Western Regions (Revised in 2013) (the "Catalogue") was
effective on June 10, 2013. In respect of relevant issues concerning
customs implementation, the General Administration of Customs
released the Announcement on Issues Concerning Customs
Implementation of the Catalogue of Advantageous Industries for Foreign
Investment in Central and Western Regions (Revised in 2013) (the

"Announcement").

According to the Announcement, foreign investment projects, including
capital increase projects, that are approved on and after June 10, 2013
(which is the approval date of such projects) and fall within the scope
under the Catalogue enjoy the preferential import tax policies for
encouraged foreign investment projects. Pursuant to relevant provisions
of the Circular of the State Council on Adjusting the Tax Policy of
Imported Equipments (Guo Fa [1997] No. 37) and the Announcement of
the General Administration of Customs No. 103 of 2008 and other
relevant provisions, self-use equipment imported under relevant
projects and the technology and supporting spare and accessory parts
imported together with the said equipment under the contracts are to
be exempted from customs duties and levied import value-added tax in

accordance with regulation
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(Source: www.customs.gov.cn)
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General Office of the Ministry of Transport Releases Several Opinions on
Promoting Transformation, Upgrading and Healthy Development of

Shipping Industry
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On August 26, 2013, the General Office of the Ministry of Transport
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released the Several Opinions on Promoting the Transformation,
Upgrading and Healthy Development of Shipping Industry (the
"Opinions"), putting forward 20 articles in five aspects, namely, shipping
capacity control, transformation and upgrading, market regulation,
reduction of burden of enterprises, and improvement on service level, to
actively cope with the severe current situation of the shipping industry,
promote the smooth, healthy development of the domestic shipping

industry.

According to the Opinions, efforts shall be made to reduce the stock of
shipping capacity and optimize fleet structure. The policies for advance
scrapping and updating used shipping vessels and single-hulled tankers
will be adjusted and extended until December 31, 2015 to encourage the
advance scrapping of used ocean or coastal shipping vessels. Efforts shall
be made to actively promote the standardization of inland ships, guide
the accelerated elimination, updating and transformation of used inland
shipping vessels, and arrange the central finance and local finance to
provide certain finds for subsidy during the period of 2013 to 2015. The
vessel age-based compulsory vessel scrapping system shall be strictly
implemented to the extent that the vessels attaining the scrapped vessel

age will be withdrawn from the shipping market on schedule.
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(Source: www.moc.gov.cn)
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The Ministry of Transport Issues the Decision on the Revision of the
Implementing Measures of Civil Liability Insurance for Vessel-induced Oil

Pollution Damage of the People's Republic of China
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On August 31, 2013, the Ministry of Transport ("MOT") issued the
Decision on the Revision of the Implementing Measures of Civil Liability
Insurance for Vessel-induced Oil Pollution Damage of the People's

Republic of China (the "Decision"), effective as of the date of its issuance.

According to the Decision, Chapter Ill "Insurers Undertaking Civil Liability
Insurance for Vessel-induced Oil Pollution Damage" shall be deleted and
the following contents shall be added as Article 8: Owner of a Chinese
vessel shall purchase a policy covering civil liability insurance for
vessel-induced oil pollution damage from a commercial insurance
company duly incorporated in the territory of China or a mutual
insurance company duly incorporated or having its representative offices
or agencies in the territory of China, or otherwise, the owner shall
provide other financial guaranties, such as letter of guarantee or letter of
credit issued by any of the insurance companies above or a bank based
in China. The owner of a Chinese vessel shall purchase a policy covering
civil liability insurance for vessel-induced oil pollution damage or obtain
its financial guaranties from an insurer with sufficient compensation
capability, and such insurer shall present the owner of the Chinese vessel
relevant documents as an evidence for his capability of compensating
the losses. In addition, a revision to Article 20 is also covered in the

Decision.
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(Source: http://www.moc.gov.cn/)
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The Ministry of Transport Issues the Decision on the Revision of the
Administrative Provisions on Crew Members Service of the People's

Republic of China
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On August 31, 2013, the Ministry of Transport ("MOT") issued the
Decision on the Revision of the Administrative Provisions on Crew
Members Service of the People's Republic of China (the "Decision"),

effective as of the date of its issuance.
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According to the Decision, "crew members service" mentioned in Article
9, 10 and 28 shall be revised into "seagoing vessel crew members
service"; and the "License for Crew Members Service Agency"
mentioned in any article in the Administrative Provisions on Crew
Members Service of the People's Republic of China shall be revised as
"License for Seagoing Ship Crew Members Service Agency". In addition,

revisions to Article 6, 11 and 29 are also covered in the Decision.

(Source: http://www.moc.gov.cn/)
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The Ministry of Transport Issues the Decision on the Revision of the
Implementing Rules of the Regulations of the People's Republic of China

on International Maritime Transportation
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On August 29, 2013, the Ministry of Transport ("MOT") issued the
Decision on the Revision of the Implementing Rules of the Regulations of
the People's Republic of China on International Maritime Transportation

(the "Decision"), effective as of the date of its issuance.

According to the Decision, "the international ship agency operator"
mentioned in Paragraph 1 of Article 21 shall be deleted, and Article 30
shall be revised into "where an operator of international liner services
entrusts an agent with the businesses including accepting space-booking,
issuing bill of lading and collecting freight on its behalf, the agent
entrusted shall be a duly incorporated international ship agency
operator". In addition, the revisions to Article 7, 9 and 49 etc are also

covered in the Decision.

(Source: http://www.moc.gov.cn/)
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The Ministry of Transport Issues the Decision on the Revision of the
Administrative Provisions of the Prevention and Control of Marine
Environmental Pollution by Vessels and Their Operations of People's

Republic of China
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On August 31, 2013, the Ministry of Transport ("MOT") issued the
Decision on the Revision of the Administrative Provisions of the
Prevention and Control of Marine Environmental Pollution by Vessels
and Their Operations of People’s Republic of China (the "Decision"),

effective as of the date of its issuance.

According to the Decision, Paragraph 1 of Article 44 shall be deleted.

(Source: http://www.moc.gov.cn/)
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General Administration of Customs Releases Announcement on Issues
Concerning Customs Bonded Supervision Business Involved in the
Administrative Examination and Approval System Reform of Guangdong

Province
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On September 2, 2013, the General Administration of Customs ("GAC")

released the Announcement on Issues Concerning Customs Bonded

12
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Supervision Business Involved in the Administrative Examination and
Approval System Reform of Guangdong Province (the "Announcement"),
announcing the issues concerning the record-filing (change) of
processing trade enterprise contracts, processing in different places,

domestic sales, etc within Guangdong Province.

According to the Announcement, where an enterprise engages in the
business of processing in different places and its operating enterprise
and processing enterprise are Guangdong-based enterprises, the
Approval Certificate for Processing Trade Business is not required to be
submitted, and other matters shall be subject to the Administrative
Measures of the General Administration of Customs of the People's
Republic of China for Processing in Different Places (Order of the General
Administration of Customs No. 74); if such operating enterprise or
processing enterprise is not a Guangdong-based enterprise, the Order of

the General Administration of Customs No. 74 applies.

(Source: www.customs.gov.cn)
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Two Departments Jointly Release Circular on Deepening the Paperless
Customs Clearance Reform, Reducing the Circulation of Paper
Documents and Improving the Service and Administration of Foreign

Exchange on Trade
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In order to further deepen the paperless customs clearance reform,

reduce the circulation of paper documents and improve the service and

14
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administration of foreign exchange on trade, the General Administration
of Customs ("GAC") and the State Administration of Foreign Exchange
("SAFE") jointly released the Circular on Deepening the Paperless
Customs Clearance Reform, Reducing the Circulation of Paper
Documents and Improving the Service and Administration of Foreign

Exchange on Trade (the "Circular") on September 3. 2013.

According to the Circular, from September 16, 2013, the customs shall no
longer provide the paper form of any certification copy concerning the
collection or payment of foreign exchange for customs declaration
documents to Class-A enterprises ("Class-A enterprises") subject to the
administration of foreign exchange under the trade in goods which are
approved by the branches and sub-branches of the State Administration
of Foreign Exchange ("foreign exchange branches"). Where Class-A
enterprises are required to submit paper customs declaration
documents in dealing with the collection or payment of foreign exchange
on the trade in goods, such enterprises shall print the certification copies
of such customs declaration documents (for the collection of foreign
exchange for exports or payment of foreign exchange for imports) in
regular A4 paper by themselves through China Electronic Port and annex
their official seal to such copies. With regard to Class-B or C enterprises
subject to the administration of foreign exchange on the trade in goods

15
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which are approved by the foreign exchange branches, the customs still
provide the paper form of the certification copies concerning the
collection or payment of foreign exchange for customs declaration

documents to such enterprises according to the current practice.

(Source: www.customs.gov.cn)
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General Office of Ministry of Transport Prints and Distributes Coding
Rules and Printing and Issuing Measures for Practicing Qualification

Certificates of Road Transportation Practitioners
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B2 42 Bk B I 20k SR IE ) GERRIE A A MO 3O BEARIEA
On September 16, 2013, the General Office of the Ministry of Transport
("MQOT") printed and distributed the Coding Rules and Printing and
Issuing Measures for Practicing Qualification Certificates of Road
Transportation Practitioners (the "Measures"), effective as of the date of
release. The Printing and Issuing Measures for Practicing Qualification
Certificates of Road Transportation Practitioners (Ting Zhi Ping Zi [2007]
No. 65) previously issued by the General Office of the Ministry of

Communications in 2007 shall be repealed simultaneously.

According to the Measures, road transportation practitioners who
undergo on-the-job training and pass the practicing qualification
examination according to relevant requirements of the State will possess
the Practicing Qualification Certificate of Road Transportation
Practitioners of the People’s Republic of China or the Motor Vehicle
Driving Training Coach Certificate of the People’s Republic of China. Such
certificates are collectively referred to as practicing qualification

certificates of road transportation practitioners.

(Source: www.moc.gov.cn)
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K434  CASE STUDY
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The requirements of containers detention charges in a contract of
carriage of goods by sea and applied sequence of Maritime Law of the
People’s Republic of China and Contract Law of the People’s Republic of

China
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Source: http://www.ccmt.org.cn/shownews.php?id=13528
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% %45 INFORMATION SELECTION

Recent Chinese Supreme Court Interpretation - changes in the

subrogation regime?

by Ik Wei Chong (Clyde + Co. (Shanghai))

The Chinese Supreme Court has recently published "The Interpretation (1) on Several
Issues concerning the Application of the Chinese Insurance Law 2009" ("The
Interpretation 11"), which came into force on 8 June 2013. By way of background, the
interpretations by the Chinese Supreme Court are not law. They are only judicial
interpretations, although they are extremely persuasive and authoritative and will
invariably be followed by the lower courts. Such interpretations are therefore in
practical terms binding on lower courts. It is suggested that the Interpretation (I1) aims
to provide a clearer judicial guidance of certain provisions of the Insurance Law 2009
and to balance the interests of the various parties to the insurance contracts, with a

view to reinforcing the protection of consumers in the insurance industry.

Some of the more significant changes are set out below.

1. Time limit for pursuing subrogation rights

Article 16 of the Interpretation Il provides that the time limit for pursuing an insurer's
subrogation right shall be calculated from the date when it acquires such a right,
which should be the date of the insurance payment. This is quite different from
previous practice of treating time limit for subrogation rights, the same as the
"original™ underlying time limit for claims between the assured and the liable third

party. In Zurich International (Deutschland)Versicherungs AG vs Chinese-Polish Joint
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Stock Shipping Co, a case decided prior to the publication of Interpretation I, the
Higher People’s Court of Guangdong Province held that a judgment should be issued
against the insurer because it had made the insurance payment and filed a claim

before the court after the expiry of the “original” underlying time limit.

Despite this change in interpretation, it should be noted that this time limit issue has
not yet been decided by the Chinese courts since the implementation of the
Interpretation 11, especially the issue of whether the insurance payment should be paid
within the "original™ underlying time limit. It is suggested that a cautious approach
should still be adopted in determining the time limit for pursuing insurer's subrogation
rights, i.e. calculating the time limit as per the "original™ underlying claim between

the assured and the liable third party.

2. Probative value of conclusions on accidents as issued by administrative authorities

Article 18 of the Interpretation 1l states that the court shall examine, recognise and
give probative effect to the written conclusion on a traffic accident or fire accident
issued by an administrative authority, unless it can be overturned by any evidence to

the contrary.

The Chinese courts could at their discretion decide whether or not to adopt such
conclusions. Article 18 provides clear guidelines for the courts in the examination and

recognition of such evidence.

3. Failure of the assured to claim against the liable third party

Article 19 of the Interpretation Il states that in an insurance claim, the court shall not
support the insurer's defence that the assured has failed to claim against the liable

third party.
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It is common practice for Chinese insurers to reject an insurance claim or to reduce
the insurance payment on the basis that the assured has failed to protect the insurer's
right of subrogation by claiming against the liable third parties in a timely manner, e.g.
failing to file a law suit against the liable third party within the "original” underlying
time limit. The rationale is that assured's failure to protect the original time limit
would result in the insurer's loss of right to pursue its subrogated recovery claim
(because the insurer’s recovery claim against third parties would have been time
barred as well). In Vitro Cristal Glass S.L. vs Ping An Property & Casualty Insurance
Co. Ltd, a case before the Higher People’s Court of Guangdong Province, the insurer
successfully negotiated down the insurance payment to 65% of the loss amount on the
basis that the assured has failed to file a claim against the carrier within the “original”

underlying time limit.

The changes in the Interpretation 1l have no doubt created some legal uncertainty

which would require clarification by the Courts in due course.

Source: http://www.forwarderlaw.com/library/view.php?article_id=906
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