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Editor's note: the purpose of this publication is to report the most recent developments in the field of
cross-border dispute resolution in China, as well as our practical experience therein. However, this publication
should not be treated as a substitute for a formal legal opinion in individual cases. If you have received this
publication more than once, or would like to subscribe or unsubscribe to this publication, or follow up on any
issues raised in this publication, please be in contact with the lawyer you usually deal with at Dacheng Law
Offices.
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= (BEARZERXTHEPEREEFRMAEEEANBHIME) T2011£1/1H
AT CRIE: R ARER, 20114181 H)
The Rule of the Supreme People’s Court regarding Applicability of Law in the Trial of
Civil and Commercial Cases involving Taiwan (source: Supreme People’s Court, 1
January 2011)

= (BRFARERXT R EBEAARBEIOER LD AZWE R ZRIMAHRFE R
BERLEY B 2010 £ 12 A 31 HEEMEAT CRIE: mm ARERE, 20114181 HD
The Reply of the Supreme People’'s Court on the question of how to organize the
liquidation of non-government schools that are terminated on account of being
insolvent and unable to continue operating entered into force on 31 December 2010
(source: Supreme People's Court, 1 January 2011)

= REZEHIE (RMBEHIE) CRIE: EXRRMBERRS, 2011153 B

NDRC Formulated the Anti-pricing Monopoly Provisions (source: National
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Development and Reform Commission, 3 January 2011 )

BERAZRNLEZRARFIET KRNMEZEMAEY M KRINMEZEITEHCERERF
ME>, B2011F27 1 BT,

The National Development and Reform Commission (NDRC) formulated the
Anti-pricing Monopoly Provisions and the Provisions for Execution Procedures of
Anti-pricing Monopoly, which shall come into force as of February 1, 2011.

CKRINMIBZEHTAEY XNNIE 2T AT IR RITER HE N1
ZET AR ERFTEETEGAE. T26HE: ZIEAREHXANEE
FHIXEEREZEMRN/ \FNBRZEHN; BIEREESZHENAEKEES
mBENBNREN RRREENENHNN; BEETHXRMUNEESE, TEME
AAEBMHE TAFENBEL. ENE LTITERNFBR. WINAEEERERE
NIRRT A -

The Anti-pricing Monopoly Provisions stipulated the forms of and liabilities for such
pricing monopoly activities as pricing monopoly agreements, abuse of dominant market
position and abuse of administrative power. The following measures are mainly included:
prohibiting undertakings with competitive relationship from concluding eight types of
pricing monopoly agreements; prohibiting the undertakings from fixing transfer prices or
from restricting the minimum transfer prices with their counterparts; undertakings with
dominant market positions must not be engaged in six pricing monopoly activities including
unfair high-pricing sales, unfair low-pricing sales, providing differentiated treatment in
pricing, or increasing irrational charges.

REVEBAREER KA RERRE ORIE: ANRERHk, 2011414 3 HD
SPC released Judicial Interpretations on lIllegal Fund-raising (source: People’'s Court
Daily, 3 January 2011 )

e ARZER AT KR TFREREBIFZERMNEZMHEENRERE T RN ERE
«@gR>), 82011 51 A 4 BT,
The Supreme People's Court (Court) released the Judicial Interpretations to Issues
Concerning Applications of Laws for Trial of Criminal Cases on Illegal Collection of Funds
(Interpretations), which shall come into force as of January 4, 2011.

CRR AE, “REEBRAXIEMITHCE, AHSTRHENRLIT. UL
BRELFXTHLITREXEQA tlfHSF, HBFORFENRLT BHLITRE
HE AT DA HRFRITET 200 AW, ARZHINEARESE 179 FRENEE L
TRE. 28 £ARFTH; WRIEEN, MBELXTRE. A8 tURFEE
FRALST

Under the Interpretations, "where any party or individual offer, or offer in such
disguised form as equity transfer the stocks or company or enterprise bonds to unspecific
objects without approval of the relevant authorities, or offer, or offer in disguised form
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stocks or company or enterprise bonds to more than 200 individuals™, such activities shall
be deemed as issuing stocks or, company or enterprise bonds without due approval as
stipulated by Article 179 of the Criminal Law; where the any crime is found, the relevant
party or individual shall be investigated and punished as the crime of issuing stocks or,
company or enterprise bonds without due approval.

CEBRE> TE, BRMAMERIELITRE. fisF, IPERBRARER, BE
RITRE. %5, ERVERIELER . OSEHENEFRRIILREES, RERHE &
ZEEN, MHEXILEMIELRIEL.

The Interpretations also stipulated that where any party or individual provide
advertisement services and other promotion services for the relevant parties or individuals
under the precondition that the party or the individual is aware that they are engaged in
issuing stocks and bonds in fraud manner, illegally raising public funds, issuing stocks or
bonds without any due approval, fraud fund-raising or organizing and leading pyramid
marketing, such party or individual shall be deemed as complicity of the crimes.

NREEATFETH) (R TR T AR — R 0) CRIE: A JJ3RIEA
HAAREEEE, 201141 H 3 H)

MOHRSS Released the Newly-revised Measures for One-off Compensations on
Injuries and Deaths by Employers with lllegal Employment (source: Ministry of
Human Resources and Social Security, 3 January 2011 )

ADFBRMHRET 26 THEITHN GEEA IR T AR —IRMERED
By IEY), B2011 F£1 /81 BiEghEfT. FrIAtaRES 2003 £ 9 B 23 HM
B AREAISBMNAT AR RMERENEY BRNELE.

The Ministry of Human Resources and Social Security (MOHRSS) released the
newly-revised Measures for One-off Compensations on Injuries and Deaths by Employers
with Illegal Employment (Measures), which shall come into force as of January 1, 2011.
The Measures for One-off Compensations on Injuries and Deaths by Employers with Illegal
Employment, which was promulgated by the Ministry of Labor and Social Security on
September 23, 2003, shall be repealed at the same time.

BRIE <Ay, —RUMBEEEZEFNHENERRIVENIRIXETEGT
HEMZERAM—AMRES. RERESRIN S EZEFAEHEBRERN
RIBEINRTHELSHNENEERHE.

Under the Measures, the one-off compensations shall include the expenditures for the
cure and one-off compensations for the employees or child labor who are injured or suffer
from occupational diseases. Sum of the one-off compensation shall be calculated upon
death of the employees or child labor who are injured or suffer from occupational diseases
or upon the labor capability identification.

REARE B SR R B ORYE: AREBR, 2011481 35 HD
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SPC Issues Interpretations on Futures Disputes (source: People’s Court Daily, 5
January 2011)

B ARER& G TFHEBRBEUDRGEFRBMINME () KHE (2)),
B 2011 &1 8 17 BT,

The Supreme People's Court (SPC) promulgated the Provisions on Issues Concerning
the Hearing of Futures Dispute Cases (I1) (the Provisions (I1) ), which will come into effect
on January 17, 2011.

CGRZE (Z)> MAf, IR G ANEHEE=ANRRRIZZMBITIRE
SIEMBERM, HGEXZSMMEMNPRARERERE,

The Provisions (1) expressly provides that commercial cases, incurred during the
performance of the duties of futures exchanges, with futures exchange as the defendant or
the third party, shall be under jurisdiction of the competent local intermediate people's
courts.

GRE (D) ME, ElRrEDPEBERGIRES, KEFTEBIHRIZFZA. 8
NEIEW KR WRESHEFEMLSN, REZHA. BHERAF NS T,

The Provisions (1) also provides that during the hearing of such cases, where
according to the applicable laws, the investigation, freezing or transfer of the funds or
securities must be conducted via the competent futures exchange or futures companies; the
futures exchange or the futures company must provide the necessary assistance.

FREMNRIFEERC R IEEANRERZRZWIINE RS 2011 F303% TAEHRICR
JE: wHlHHR, 201141 H 6 H)

Initiatives to amend the Criminal Procedural Law and the Civil Procedural Law have
started, and the Law Committee under the National People’s Congress suggests to
include such initiatives in the legislative work program of the Standing Committee of
the National People’s Congress this year (source: Legal Daily, 6 January 2011)

THEFRHE (REWE) ZAMENE CRE: BEXTHLR, 2011F1 47 H
SAIC Released Three Regulations Corresponding to the Anti-monopoly Law (source:
State Administration for Industry and Commerce, 7 January 2011 )

ERIBERAMTM T «IHTHEENXZILEZEBIEATANME . K THITE
EENXZIDEATAXEMATARNME . < TEHTEREEYXF LA TBEI A
Hebr BRFIZFITAMEY, B 2011 F£2 /1 BT,

The State Administration for Industry and Commerce (SAIC) released the Rules of
Administration for Industry and Commerce on Prohibition against Monopoly Agreements,
the Rules of Administration for Industry and Commerce on Prohibition against Abuse of
Dominant Market Position and the Provisions of Industrial and Commercial Administration
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for Banning the Abuse of Administrative Power to Eliminate or Restrict the Competitive
Activities, which shall come into force as of January 1, 2011.

CLRETEEBRIXZIEZETHAT INAEY X2 E T H— 54
KRE, ZEHINEEER KREBDEY £ 13 % £ 14 5% F16FHNAE, &5
BZEERASETUIHSHRRTUEEE AN REZFHMIN. REK
BEHMDEITH.

The Rules of Administration for Industry and Commerce on Prohibition against
Monopoly Agreements further specified the concept of monopoly agreements, which shall
refer to an agreement, decision or other concerted conduct concluded by undertakings or
carried out by undertakings in the industry under the auspices of an industry association
which eliminates or restricts competition in violation of Articles 13, 14 or 16 of the
Anti-Monopoly Law.

CIETHERVXZIDERA T XEMAITANMEY, NHigs i i rHE
By A E T S B DA K T i I ER A AN HETE 5 R B T 4L RLE
The Rules of Administration for Industry and Commerce on Prohibition against Abuse
of Dominant Market Position identified the dominant market position, and specified
cognition of dominant market position and etc.

CKIETEEEVXHIDERTER DR REZTFTANAEY, NITEA
RIVER AR EFEEAHAFTFRENALUVERTERS, SHMHERR. R
FIRFITANRMELET BILRE

In addition, the Provisions of Industrial and Commercial Administration for Banning
the Abuse of Administrative Power to Eliminate or Restrict the Competitive Activities
specified the indicators of excluding or restricting competitions via abuse of administrative
power by administrative organizations and organizations with power of managing public
affairs upon authorization in line with laws and regulations.

BEER R SRR A ZMREH G BN, PEMRRILE CRE: ARERK,
201141 A 12 HD

Supreme People’s Court, Supreme People’'s Procuratorate and Ministry of Pubic
Security Jointly Promulgated Opinions on Severe Punishment of Crimes Infringing
Intellectual Property Rights (source: People’s Court Daily, 12 January 2011 )

EaARER. B ARKER. ARMERKEEE T K FHEFIEFIR=HHA
FRMTERZEETOENEL (BIY), WEREHIRFNHERGHIRFEHIAE
BREPIW. FREBEEET HHAE.

The Supreme People's Court, the Supreme People's Procuratorate and the Ministry of
Pubic Security jointly promulgated the Opinions on Certain Issues Concerning Application
of Laws for Handling Criminal Cases on Infringement of Intellectual Property Rights
(Opinions), setting out explicit provisions on the determination of place of crime, dispute
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over jurisdiction, consolidated jurisdiction and other matters relating to criminal cases on
infringement of intellectual property rights.

BRIy B#7TERERES ‘B—MEa". ‘SEIMEFERNER NIAE
B, MEZHREEANERARBRAEEEE—EUNER, ATLUAER “B—F
B, ‘SEEMEERNER NEAEHE: EEMERNFE. FRA/NK
NFEEHNEAMZERNN, NREMEFNXTF. FRNEFEZEMNEER,
A EMB IR ESF

The Opinions specify the determination of the "same product” and the "trademark
identical to the registered trademark™ in trademark crimes, setting out that products having
the same name and products having the different names but referring to the same thing may
be deemed as "same products” and circumstances of "trademark identical to the registered
trademark™ shall include where the typeface or size of the registered trademark is changed
or the horizontal or perpendicular arrangement of words of the trademark is slightly
different from that of the registered trademark, where the space among words, characters
and numbers of the registered trademark is changed, where the color of the registered
trademark is changed, etc.

HZ R BR AN (FFITBEHEINEY CRIE: BZR AR, 201141 H 13
H)

SIPO Promulgated the Measures for Administrative Law-enforcement on Patents
(source: State Intellectual Property Office, 13 January 2011)

ERIRFERE AR T CEFITBHEDZEY NEY), B2011£2 71 HiEg
1T o

The State Intellectual Property Office (SIPO) promulgated the Measures for
Administrative Law-enforcement on Patents (the Measures), which shall come into effect
on February 1, 2011.

KIEY BERTEEEZFIENSNIARERITEHCE, BLEZFIERYS.
TR EFUBUAREMMBREZFIITAH.

The Measures shall apply to the to administrative law-enforcement on patents
conducted by departments administering patent work, i.e. the handling of disputes over
infringement of patents, mediating patent disputes and investigating and penalizing forgery
of patents.

BEREEEZF TENRIILEZFENMULH, NEFETIEE: 1. 1BRKARZ
ERRAHEZFERRA; 2. ARBNEIERA; 3. BRMANIERKETNAKESE.
HA; 4 BTXEREETHIENRIINZZMERER; 5 AFARERZET
RIRY B A AP IR

Any applicant requesting the department administering patent work to handle disputes
over patent infringement shall satisfy the following conditions: 1. The applicant shall be the
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holder of a patent or an interested party; 2. The respondent is definite; 3. The claims are
clear and the facts and reasons are specific; 4. The case is within the authority and
jurisdiction of the department administering the patent work; and 5. No party concerned has
filed a lawsuit with the court for the patent infringement dispute.

B AAS
JUDICIAL DEVELOPMENTS

e N R B R AR IR IB AR BB R B D 5w i LB R ] CRIE: smm AR
BBEMISE 20114 1 A 15 HD

The Supreme People's Court publicizes five typical cases involving infringement of
intellectual property rights and the manufacture and sale of counterfeit goods

AREEEITEREMAFRNFERENSHREMITHINAR, BIETES
T, MSERPFIRF=N, EPHSTIXTHEFKEF, T ARERLZT 7TEHH
AHRIBAR=RAMGIERE 1S mpy A =5,

In the interests of assisting in the national campaign against the infringement of
property rights and the manufacture and sale of counterfeit goods, and in order to deter
criminal elements, safeguard intellectual property rights and uphold the socialist market
order, the Supreme People’'s Court has published the second round of typical cases involving
the infringement of intellectual property rights and the manufacture and sale of counterfeit
goods. There are five cases in this second round of cases.

KRB ERBEFRA — UREARERBIRKEREH CRIE: ARZEREHR 2011 4
1 H16 H)

Economic conditions and commercial trial work — interview with Vice-President of the
Supreme People’s Court, Mr. XI Xiaoming (source: People's Court Daily, 16 January
2011)

Ea ARERERKERPEES ARERREZIIN L, E4RMSE— K
H, BEHAENEENERNESUA T I IIERFRE:

In an interview conducted with the People's Court Daily, Vice-President of the
Supreme People's Court, Mr. XI Xiaoming, indicated that, in the coming period,
commercial trial work should be focused on the following tasks:

£, BEXEFESH. 58, UR. BESHTENYUDEY, REFMRSETT
LA FIAEE .

First of all, ensuring the proper trial of financial, commercial, transport and logistics,
consumer and other such disputes, guaranteeing the adjustment and improvement of the
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overall structure of the economy.

B, IEZEFEELRBUDRMSE, MAEMIERETH.
Secondly, ensuring the proper trial of all kinds of investment disputes in accordance
with the law, in order to strengthen and regulate investment behavior.

F£=, BREARIE. RILBLVEFRNARERES.
Thirdly, ensuring the lawful trial and appropriate handling of enterprise bankruptcy and
company liquidation cases.

USRI RAT 30T AR SRR B AR A B R B h B CRIE: EX
IR EALE R

SARFT to Clamp Down on the IPR Infringement and Production & Sale of
Counterfeit & Substandard Commodities in TV shopping (Source: State
Administration of Radio, Film and Television)

BER/ BEZEMSRELAM CRTHREFTIBAEYIUSRILAIR =R FE Sk
ENSBEMETTEIRBEDY (KBFY), REF 2011 F£1 AE 3 AEHAREEH]
THAESIEEERIR=RAH ERE ML EMBETANEIITH.

According to the Circular on Carrying Out the Special Campaign against Intellectual
Property Infringement and Production & Sale of Counterfeit & Substandard Commodities
in Television Shopping (the Circular) promulgated by the State Administration of Radio,
Film and Television (SARFT), intensive efforts will be made under a special campaign from
January to March in 2011 to crack down on violations in connection with intellectual
property and fake and substandard products.

GBED R, SHEXEIENIHTFSERRBYEWHNERFEETIE, ZX
RIS A BRI IHITER

The Circular requires that the relevant governmental departments must conduct
qualification review of cooperative TV shopping enterprises, and enterprises concerned
must complete the record-filing procedure with competent administrative authority.

CGBED ZXREXFIIEDNLEREENBRB A MFERRS TIE,
BAT—EHARAT “THRHFIRE” M “REANK HAE.
The Circular further requires relevant governmental departments to urge TV shopping
enterprises to provide proper after-sales service, keep the promises of "unconditional goods
return within the prescribed time limit" and "inspection before payment".
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frRENZS
ARBITRATION DEVELOPMENTS

FREME. ARERSNEERRS (DRB) HIEELERMTSESILBTF ORIE: +
[ H fra 5t H & R

The Cross-Strait Workshop on Arbitration, Mediation and Dispute Review Board
(DRB) Rules and Practices was held in Taipei (source: China International Economic
and Trade Arbitration Commission)

2010 11 B 16 H, FERREFAZMHEAEZRS UATER “RHB"). 675
iR D ERTRITPSM SR A E/ILTIRES DT HE. ARESF
WﬁﬁéAz(D%)ﬂF&%ﬁﬂﬁ

On November 16, 2010, a Workshop on Arbitration, Mediation and Dispute Review
Board (DRB) Rules and Practices was held in Taipei under the joint auspices of China
International Economic and Trade Arbitration Commission (“CIETAC”), the Chinese
Arbitration Commission of Taiwan, Beijing Bar Association and Taipai Bar Association.

HEMPEEETAE N EHEFRERERIZE 2010 FEXEERATT CRIE:
T E et R a B R R =)

The 4th Forum on Chinese Arbitration and Justice cum the Annual Conference 2010
of the China Academy of Arbitration Law was held in Chongging (source: China
International Economic and Trade Arbitration Commission)

2010 12 A 10 B, HEMIHEEMAS. REERFREFRAZHRERS. H
EEEMHHZERS. R ARZERRNET N HEERFREFRAZHEZRSARES
\$llhf%ﬁﬁéi BERTZERADNPEMECEFZA R E N fEHE

RSEALIEE 2010 FFEREBRAT -

On December 10, 2010, the 4th Forum on Chinese Arbitration and Justice cum the
Annual Conference 2010 of the China Academy of Arbitration Law, sponsored by the China
Academy of Arbitration Law, China International Economic and Trade Arbitration
Commission, China Maritime Arbitration Commission, and the 4th Civil Division of the
Supreme People’s Court, was hosted in Chongging by the Southwest Chapter of China
International Economic and Trade Arbitration Commission and Chongging Committee of
China Council for the Promotion of International Trade.
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ASIBER
HOT TOPICS

BHARESHRIA AR REH CRIE: ARERHKR, 2011414 1 H)
Ruling issued in the first environmental public interest case funded by environmental
fund (source: People’'s Court Daily, 1 January 2011)

REIMREXE S RIAARKRFREAE R LORIFRATELEXEIER K5HREZ
WUBIEATIFIAE, 2010 £ 12 B 30 HRABEETARERMMROEE S E—
BH, FR#EZEE EAEAAERTISK, ERNERTNEE, HXNERE
ARKIFEMSANEEERARFAERGFRNITIRNZE. RFIRE. IEREFEITR
BARIFARGFECHRABIASSRYNES.

On 30 December 2010, the Environmental Court of the Qingzhen Municipal People's
Court in Guiyang Province issued its first instance judgment in the public interest
proceedings initiated by the All-China Environment Federation and the Guiyang
Environmental Protection Education Center against the Dingba Paper Mill located in the
Wudang District of Guiyang, the plaintiffs having claimed that the paper mill had
committed an environmental tort by polluting local water supplies. The Court ordered that
the defendant immediately stop discharging its industrial waste water into the Nanming
River, thus eliminating the harm caused to the Nanming River, and pay the reasonable
expenses incurred by the plaintiffs in its collection of evidence and undertake the legal
expenses and analysis and testing fees incurred in the conduct of the case. This is the first
environmental public interest case in China in which court appraisal fees have been
subsidized by a fund.

2 E BGR TR S DU BRI CRIE: ARiEBk, 20114141 H)
Loreal France obtains compensation in proceedings against "Hangzhou Loreal™
(source: People's Court Daily, 1 January 2011)

—RAATMPESRIEN IR AR, FRSHRMZRAMAE RERIE ik
PNHNFEER, EMECE “ZERCRIEMRABRAR (F8) BRENR, 1§ 3K
MR FRIFSHTAFENFZEZ. Bh. ERE. ZERCGEEAFKHRIF
BB, IHERRARERETHERS THRHRNFIR, HSTUNRERARS L
BEEEAT (SVUNBCRERRHBAESHENKR) FLEEREN, HEEERE
BIPMER A B BORTE ~ BNER AR K 40 BiT; SUNBGCRIEARFIERER ‘BRI
XFEHNEWETR, FIBREATESZTFAEERKRELRAERNRE 10 HT.

A company going by the name "Hangzhou Loreal Cosmetics Co.", which has been
using a Chinese-language trademark similar to the world-famous cosmetics company Loreal
and claiming to be licensed by "Loreal France Cosmetics Co. (Hong Kong)", and has been
selling the "Loreal Loiyir" product range in shopping centers, supermarkets and cosmetics
stores throughout China, has been sued by Loreal France. In its final instance judgment, the
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Jiangsu Municipal People's Court has upheld the judgment of the Nantong Intermediate
People's Court, ordering the Hangzhou Loreal Cosmetics Co. and the Shanghai Milene Co.
(the company manufacturing and selling the cosmetics products together with the Hangzhou
Loreal Cosmetics Co.) to cease their trademark infringement and jointly compensate Loreal
France for losses caused by the trademark infringement in the total amount of RMB400,000;
further, the Court has ordered Hangzhou Loreal Cosmetics Co. to stop using the Chinese
transliteration of "Loreal"” in its company name, and to compensate Loreal France for losses
arising on account of its unfair competition, in the total amount of RMB100,000.

S L
PRACTICAL EXPERIENCE

IFIRPRAR—ZRS, ME—IHERF

Litigation and Arbitration: a War, not Just a Battle

& MBKE
By: Dennis Deng
yongquan.deng@dachenglaw.com

1. RHEER
Background

NE) A B—RMEESMEEEFNIE L EFERARIBGIATERBI TZEHN
W HAEEREZIRE, ~8 B AZBREANNPEEL. A REAHARETE, 5B
nElalE, F2007 £5 B RNAIRITEREE, HEEFRRI—REFLWN, MEIZREH
RENET. REEEREFARAE, GRAANRIULE B AR RMAZER ELNELR
NEERABINAZE, FEARAEREEGEZESZRE, HE A QRRTRAEERE
HE. @RAAIHARBIIANZEN, eREAEHEL.

Company A is a foreign enterprise whose business is the production of certain specialist
machinery. In China, only approved entities which are on a list compiled by the department in
charge are permitted to manufacture such machinery. Company B, a Chinese enterprise, is one
such entity. To enter the Chinese market, company A signed a joint venture agreement with
company B in 2007. Each company agreed to contribute capital to establish a joint venture to
manufacture such machinery. They agreed that after the JV was set up, company B would liaise
with the department in charge to get the JV put on the list of approved entities within a certain
timescale, so that it could start production legally. Only after this would company A be obliged
to make its capital contribution. If the JV did not get onto the list within that time, the agreement
would automatically terminate.

ARARTF 2008 FHNRIL, ILE B AFREERIIES RARFIAES, B A ARE
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BRAEAN B RARIFmmNE LBARES B RAIKAR—E, A B ARHRELFRH
", ERNAINARAREE. 2009 £FK, SHRAFEAMNE 2008 FER P FH
WHRHELHRE. A XFIANAEREEEARIELE, AREHARETE, 5FNEER
BT T HZEBIET, FIRIE R S HOEE .

The JV was set up in early 2008. Company B failed to ensure that it became an approved
entity within the agreed timescale. Moreover, the two joint venture partners could not agree on
the price for the goods manufactured by the JV on company B’s behalf. Therefore, neither party
made any capital contribution, and the JV never started trading. At the end of 2009, the JV lost
its business license because it failed to submit its 2008 annual report. Company A decided that
the joint venture agreement had automatically terminated. As it aimed to enter the Chinese
market as soon as possible, company A entered into an asset purchase agreement with a third
party and proceeded to apply for approval for its new venture from the relevant authorities.

/s, B A EREANMREME, AN A ABEARIF=SENIERBEIER —BME
IEERMITAMBELN, BEXHRA RRHRZEITEE. AL EHEEB A8. B AH
BNIAN A ARFHNREMEER TEREEPHRGEZFFR, A RERTHEE.

Company B therefore initiated arbitration proceedings, claiming that company A was in
breach of their agreement by terminating it on the grounds of the failure to reach agreement on
the price of the goods manufactured for company B. It sought an order to force company A to
continue to perform the agreement and compensate company B for its losses. Company B also
believed that company A’s new venture was in breach of the agreement’s non-competition clause,
and therefore it should be entitled to compensation.

FERFELZT, A RBIAA EERAREMNRFT B SHE LA =®?

Under these circumstances, what is the best way to protect company A's business interests?

2. EEREE
Legal Strategy

SREATEMBHLXE, FEENSBETRINNERE. ERREEFTEURME
R AMIZIR ZE RIS, DEFRFNREE . RIERTREGFH, A RELIRE
R M. BRERE—TNTIEAE, BORERBURTMEN T XN ESRIER XY
ERERNBRSHIMT. MRERABNGHRRNEE . MEADANZRAIMTE, XLET
BESEMRERAEHEIREE LEETHEM.

By definition, commercial risk may often lead to failure. If this happens, the investor
involved needs to extricate itself from the investment at minimal cost, so that it can start a new
venture. However, litigation is, ultimately, an adversarial game; the final result depends on the
way the parties present their case, their understanding and assessment of the contract and
relevant laws, whether the court is convinced of their arguments, and the experience and
judgment of court officials. All these variants mean that the outcome of litigation is always, to a
large extent, uncertain.
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A AR AR RAEMBHPEEEFNIEOR? —ME X, SRMPEARGNFEENTE
f17, BY AT EMIERSENEESMIERMAREREEFER. 5—FHE, 284
HENFEREARFPN R, SHRXESTE ANRA, BUEEMERETE
EElit i BEMRRE, REMRERERELEETFT A ARNER, FHRIE A AFNEE
ERI4ap P

How should company A ensure that the case will end in its favor? One method is for the
company to see the courtroom as the main battleground, trying to obtain a favorable judgment
by presenting reliable evidence and precise legal analysis. Alternatively, it can treat the court
process as a mere battle in a war, and look at it from a wider perspective. However, by
combining the court process with other legal processes and business planning, it is possible to
ensure a favorable end result, thus protecting company A’s overall business interests.

WRETATR, &R AR EHMBEELHE. REPEZERE, Q2AEHHEELHRBERL
REEMN, BRARFRATRIEAREREEEEAHRITER. MERARAEHNEES
RAMBRNERRF, 6 REEEREMN LB TREBITHLEN, B ERFAE A REHRF
REABEXREBITERERAMBEKR. Bt A RARREBY A AERAFIBERATNE
Ho

As mentioned above, the JV lost its business license. Under Chinese law, if a company is
not liquidated promptly after it has lost its business license, its shareholders or creditors can
petition a People’s Court to have it liquidated. If the JV enters into liquidation, any agreements it
has entered into can no longer objectively be said to be capable of further performance. The
tribunal will not be able to support such an application. Accordingly, company A decided to start
liquidation proceedings.

NERESRARFHEINPREGCHEBETEIHELBRER, A AATEEEMF
RMREFEEZPHEFNEE B, A 2RAFNREME —BEEFEHI I ERES,
WARBERTEREEREZEENER, BLATRIEFMENHER, A ARRTEMRE
MERRGNEFE. AREEHESHNPHEMENEIBLE A ARBATRE. SREEANE,
ERBHEFFANEANESE A RAIEFREMEHRRENFIE, MRE A ATEHR
AIEMBWITY, FIREMERVI=ZFHNEFE, Bt A QB SEFRENN T A 2L
EEAE.

In order to prevent the tribunal from making a judgment before the liquidation process was
completed, company A needed to slow down the arbitration. On the other hand, once its new
venture was approved, A was in breach of the original agreement’s non-competition clause, so
company A needed to speed up the arbitration. Company A was therefore in a catch-22 situation.
Under the agreement, the compensation payable for a breach of the non-competition clause was
the profit received in the new venture. Since under its business plans, A would not be making
any profit for the first three years of its new venture, in practice it would not be required to pay
any compensation for such a breach.

Hitt A RBRZAEFBES B QAREMRERBNITXFENE, FRNEARE
BREIFEER. WEaRARFE-RIMFMBEARERZE, MHEESHILERETIA
NEREGRRZESEBITHNLENE, 3357 A RAIXTHIAGRZLEFIEK. ARZAR
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HERBMHBFRCHINEREBAELE, EMBRRMENATEELE, FA XFARRT
T —IMAKINIRE, FHRIE T HNREERZ AT 0.

Accordingly, company A immediately started speeding up the arbitration process, and
simultaneously applied to the People’s Court for liquidation. After hearing in due course that
liquidation has started, the arbitration tribunal ruled that the agreement could no longer be
performed, thus granting company A’s application to have it terminated. After hearing this, the
People’s Court speeded up the liquidation proceedings. Company A was therefore able to get out
of its unsuccessful investment, and its new venture was not adversely affected.

3. IFARMRAZ—HHS, MEB—HHKE

Litigation and Arbitration: a War, not Just a Battle

HREGF, @REFAHUDNPRES. ERQAFRNANEEHE. REZFTNRETE
BRESEN TR ——HE), MEAEMHTEER—N&E, MA T —HEREN—5859,
HBEXNER/NEELH ML T REHMTF.

In this case, the arbitration of the dispute, the liquidation of the JV and the investor’s new
venture all went ahead in an appropriate fashion. The arbitration was no longer the sole
battleground; it became part of a larger war. Through careful overall planning, ultimate victory
was achieved.

FXE, EAFXNBR, HiF R RABIRIRTPRNER. IRAPENEFSEH
fEBRERESER. EARLHMHPRNBIIANBFEZBRUHIFILHFHEITEER, B
VREFFENHE MR, FRAFERMEEEER, REFIRIPENZIEAEGFH
AR, HEZIEANBLIZERL.

Whatever the dispute, the battleground is not just the court room or the tribunal. Litigation
should work hand in hand with other legal solutions. A dispute resolution lawyer must possess
not only the skills and experience of a litigator, but also expert local knowledge, so that he or
she can draw upon various legal solutions to achieve a favorable result for his or her client, and
maximize the benefit to the client's commercial interests.
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Founded in 1992, Dacheng Law Offices is one of the largest law firms of full services in
Asia. Headquartered in Beijing, Dacheng has the largest global legal services network of any
law firm in China, with branch offices or alliance partners in Shanghai Wuhan Chengdu Jinan
Chongqing Tianjin Ha'erbin Zhengzhou Yinchuan Xining Xiamen Hangzhou Haikou Shenzhen
Nantong Guangzhou Changchun Xi' an Shenyang Hohhot Nanjing Changzhou Wuxi
Qingdao Lanzhou Fuzhou Nanning Taiyuan Dalian Changsha Jilin Zhoushan Hong Kong
Taipei Moscow Singapore Paris Seoul London Washington Tokyo New York San Francisco
Toronto Mexico St. Paul Lima London Brussels Berlin Amsterdam Madrid Stockholm Dubai
Cairo Cape Town Abuja Tel Aviv Sydney.

SRR SEEIFUTRAAAIERMABASS , KBRS (IMiEEESS ) ( ALB ) 2009 FE Y
DIRRBITESIAR" . KTUNBTHSKMUERRSWE , BBEFEN. SFttEREREF
ERtREEERSNEREMERIIEX SN, KRR TS S B T LIRS ™
2RSS

Dacheng traditional strength is in the field of dispute resolution and enforcement, and
was awarded the Dispute Resolution Law Firm of Year 2009 by Asian Legal Business (ALB).
Drawing upon its global legal services network, Dacheng is able to assist clients in resolving,
in a highly efficient and economical manner, disputes arising in any location throughout
China, as well as all other countries and regions forming part of its global legal services
network. Dacheng offers the following legal services in the field of dispute resolution and
enforcement:

(1) SERBHSFNARE |

negotiations in the course of dispute resolution and settlement of disputes;
() IFELEEES

pre-action legal consultancy;
(3) IFRTEEEE ;

pre-action investigation and evidence-gathering;

@ HERE

preservation of evidence;

(5 WrHRE

preservation of assets;
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(6)

()

©)

€)

(10)

(11)

RN ;

representation in litigation and arbitration proceedings;
HEEFT A EE X BRISEEHIT |

enforcement of effective legal instruments of the PRC courts;

FEHENN (NHEERZFRZMHMRERS ) EERATEET ;

enforcement of the effective awards of Chinese arbitration institutions (such as the China
International Economic and Trade Arbitration Commission);

FE. RIREEEREREEBEFERFANSHIT
recognition and enforcement of the effective legal instruments of the courts of Hong Kong, Macau
and Taiwan in mainland China;

HNENPEFEGRTE R ERIFIARIRAT ; &
recognition and enforcement of foreign arbitral awards in China; and
BETFSNRRSLEERANAENGETE,

legal risks management based on our practical experience in dispute resolution.
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