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Dealing with the Issues Concerning Premium Payment
Period Falling Below the Required 15 Years

On retirement, an employee who has contributed to the Basic Pension Insurance Fund for at
least 15 years will receive a pension from the government. There are, however, many cases
where employees are ineligible to receive their pension payments because it is found that the
minimum contributions to the Basic Pension Insurance Fund for the required 15 years are not
satisfied. Hence, they are unable to reap the benefits of their Basic Pension Insurance Fund
when they retire. Usually, such cases occur when employers fail to meet the mandatory
statutory requirement to pay the pension contributions in full or on time. As a result, labor
disputes between employees and employers often arise. In the premises, two questions arise.
Firstly, how will the courts resolve these disputes? And secondly, what legal rights does an
employee have when he or she is faced with such problems on retirement? This article seeks to
address these legal issues and to provide solutions for employees to recover their pension
payments.

1. How is Pension Entitlement Linked to Statutory Retirement Age and Premium
Payment Period

Firstly, premium payment period refers to the cumulative payment period that employers and
employees contribute to the basic pension fund, unemployment insurance fund and basic
medical insurance fund as required by the State. Premium payment period comprises of actual
payment period and deemed payment period. Actual payment period refers to the period that
employers contribute to the pension system punctually and sufficiently as required by the State.
Deemed payment period refers to the consecutive working years calculated based on the rules
set by the State, which is prior to the actual payment period. According to the Circular of the
State Council on Deepening the Reform of the Pension System for Staff and Workers of
Enterprises, the successive length of service of an employee before the individual contribution
policy was implemented may be deemed as premium payment period. The distribution of
pension will combine payments accumulated from the deemed payment period and the actual
payment period.

Secondly, the Office of the Ministry of Human Resources and Social Security issued a Reply
on the Meaning of Statutory Retirement Age of Enterprise Employees and a Circular on Issues
Concerning lllegally Stopping and Correcting Early Termination of Enterprise Employees.
Pursuant to such reply and notice, statutory retirement age of enterprise employees refers to the
age at which an employee can retire under national law. Statutory retirement age can be
categorized as follows:

1. 60-years-old for men, 50-years-old for women who work in factories and
55-years-old for women working in the public-sector;

2. 55-years-old for men and 45-years-old for women, who are employed in special type
of work, i.e. underground, high altitude, high temperature, arduous or unhealthy
operations; and

3. 50-years-old for men and 45-years-old for women who are disabled due to illness or
non-work related disabilities certified by a medical practitioner and assessed by the
Labor Appraisal Committee to have fully lost the ability to work.
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Lastly, pursuant to Article 16 of the Social Insurance Law of the People's Republic of China,
an individual participating in basic pension insurance may receive basic pension on a monthly
basis if the cumulative premium payment period reaches 15 years at the time the individual
reaches the statutory retirement age. Therefore, employees who wish to receive their pension
are expected to have reached the statutory retirement age and ensure that their cumulative
premium payment period have reached 15 years.

2. How will the court usually deal with such disputes?

Article 1(3) of the Interpretation of the Supreme People's Court on Certain Issues Concerning
the Application of Law in Trying Cases Involving Labor Disputes 2001 (hereinafter referred to
as Interpretation I) provides that the court shall accept the case where it is a dispute arising
between a retired employee and his/her former employer that has not participated in overall
social insurance plan, from the recourse of retirement pension, medical expense, occupational
injury insurance indemnity or other social insurance premium. Hence, the court shall only
accept the case if the following two requirements are fulfilled. First, the employee involved
must have reached the statutory retirement age. Second, the employer has not participated in
the social insurance system.

According to Article 1 of the Interpretation of the Supreme People's Court on Certain Issues
Concerning the Application of Law in Trying Cases Involving Labor Disputes 2010 (111)
(hereinafter referred to as Interpretation I11), the court shall accept a case wherein an employee
claims against his/her employer for his/her losses on the grounds that he/she is not entitled to
social insurance benefits due to the employer’s non-compliance of the formalities of social
insurances for him/her and thus the social insurance agency’s being unable to make up such
formalities. Both Interpretations provide the precondition that employer has not participated in
the social insurance system. However, Interpretation Il made no mention as to whether the
employees have to meet the statutory retirement age if they wish to claim compensation from
their employers. Pursuant to Interpretation 11, three points are explicit. First, the dispute on the
premium payment period under the Basic Pension Insurance Fund does not fall within the
scope of labor dispute cases. Second, issues relating to employers’ failing to meet the
mandatory statutory requirement to pay the pension contributions in full or on time resulting in
loss of pension entitlement shall not be accepted as labor dispute cases. Third, issues relating
to employers’ failure to participate in the social insurance system resulting in loss of pension
entitlement shall be accepted as labor dispute cases provided that the employee produces a
certificate issued by the social insurance agency proving that the formalities of pension
insurance can no longer be made up.

Therefore, if the employer has undergone the formalities of social insurance for the employee
but the premium payment period or the pension contribution base is in dispute, the social
insurance administration authority shall be the one responsible to handle such claim, which is
not a pure social insurance dispute between the employee and the employer and shall not fall
in the scope of litigation or be accepted as labor dispute case by the labor dispute arbitration
commission or the people’s court. Hence, the court or the arbitration commission will
generally reject such a dispute.

3. How to resolve the problem of pension contributions in the premium payment period
of the Basic Pension Insurance Fund falling below the required 15 years?

As concluded above, neither the labor dispute arbitration commission nor the people’s court
will accept such a case against an employer on matters relating to pension contributions in the
premium payment period. Thus, the following section seeks to provide alternative solutions on
how to redeem the pension payments when an employee has reached the retirement age but his
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premium payment period has not reached the minimum 15 years.

Solution 1: The employee may continue to pay the premium until the cumulative
premium payment period reaches 15 years and subsequently collect the basic pension on
a monthly basis

According to Article 2 of the Certain Provisions on the Implementation of the Social Insurance
Law of the People's Republic of China, where an individual participating in the basic pension
insurance for enterprise employees has made payments for less than 15 years cumulatively
when he/she reaches the statutory retirement age, the payment period may be extended until
the cumulative premium payment period reaches 15 years. Where the payment period of an
individual who participates in the basic pension insurance for enterprise employees prior to the
implementation of the Social Insurance Law is still less than 15 years after a 5-year extension,
a one-time payment may be made for the unpaid years.

However, the State has yet to provide a unified set of policies and standards to be implemented
across regions on how payment contributions to the system should carry on if the payment
period is extended. Hence, employers should consult their employees and engage in
negotiation in order to reach an agreement on how future payment contributions should take
place. Furthermore, the onus should be on the employers to apply for an extension from the
social insurance administration authority until the employee’s payment period reaches 15
years.

Solution 2: The employee may transfer to the new rural social pension insurance system
or the social pension insurance system for urban residents

According to Article 3 of the Certain Provisions on the Implementation of the Social Insurance
Law of the People's Republic of China, where an individual participating in the basic pension
insurance for enterprise employees has made payments for less than 15 years cumulatively
(including the payment period extension aforementioned) after he/she reaches the statutory
retirement age, he/she may apply for transferring his/her insurance to the new rural social
pension insurance system or urban resident social pension insurance system at the place where
his/her residence is registered to enjoy the corresponding pension insurance benefits.

However, the State has yet to establish clear guidelines and regulations on how such a transfer
of pension insurance should be executed as different regions have different methods of
effectuating such transfers. Therefore, employers should advise employees and provide
information on the potential risks arising from a transfer of insurance aforementioned. This
will allow employees to make informed decision on whether to transfer their insurance to the
rural or social pension insurance system.

Solution 3: The employee can apply to release all the savings in their personal account in
a lump sum payment

According to Article 3 of the Certain Provisions on the Implementation of the Social Insurance
Law of the People's Republic of China, where an individual participating in the basic pension
insurance for enterprise employees has made payments for less than 15 years cumulatively
(including the payment extension aforementioned) after he/she reaches the statutory retirement
age, and has not transferred his/her insurance to the new rural social pension insurance system
or urban resident social pension insurance system to enjoy the corresponding pension
insurance benefits, he/she may file a written application for terminating the basic pension
insurance relationship for enterprise employees. Upon receipt of the application from an
individual, a social insurance agency shall inform the individual in writing of the right to
transfer his/her insurance to the new rural social pension insurance system or urban resident
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social pension insurance system and the consequences of terminating the basic pension
insurance relationship for enterprise employees, and shall, upon written confirmation by the
individual, terminate his/her basic pension insurance relationship for enterprise employees and
pay him/her all the savings in the personal account in a lump sum.

Hence, an employee who wishes to terminate the basic pension insurance relationship may
send a written application to the social insurance agency. Upon receiving the application from
the employee, the social insurance agency has to inform the employee of the consequences of
termination. Once the employee has given a written confirmation, the social insurance agency
shall proceed to terminate the basic pension insurance relationship and accordingly release all
the savings in employee’s personal account to the employee in one lump sum payment.

Case Study:

In January 1993, Lee started to work in Company A as a janitor. In July 2007, he entered into
an employment contract with the company and the company started making payment
contributions to his social insurance. In June 2008, Lee terminated the contract and left the
company.
In July 2011, Lee submitted an application to the local Labor Arbitration Commission,
claiming:

1. That Lee was in a employment relationship with Company A during the period
between 1993 to July 2007; and

2. That Company A should compensate Lee for the reliance loss for failing to make
sufficient contributions to Lee’s social insurance.

However, the Labor Arbitration Commission rejected his application with the reason that it
was over the limitation of action. Lee then sued Company A in the People’s Court, claiming:

1. That Lee’s premium payment period and pension contribution base should be in
accordance with the provisions of the State Council for urban residents and Company A
should pay in arrears the pension contributions from January 1993 to June 2007; and

2. That Company A should compensate Lee as required by the State for the reliance loss
because he had reached the statutory retirement age but is unable to receive his pension
due to Company A’s failure to make sufficient contributions to Lee’s premium payment
period.

The court rejected Lee’s appeal on the basis that the social insurance administration authorities
are responsible for administering of social insurance throughout the country. In response to
Lee’s second submission, the court decided that it is not within the court’s scope of
adjudication on labor disputes. Instead, the court held that social insurance administration
authorities should be the ones to deal with these disputes. Hence, Lee’s claims for
compensation failed to fall within scope of labor disputes.

Written by: Kun Yu
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If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

15, 16/F, Shanghai Tower, 501 Yincheng Road (M),
Pudong New Area, Shanghai 200120, P. R. China
Tel: 86-21-5878 5888

Fax: 86-21-5878 6866

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee
of Dacheng, which is for information purpose only and does not constitute legal advice. You may
contact us for legal advice on any particular issue. Entire content copyright is owned by the
Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is prohibited.
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