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Participation in the Social Insurance System by Foreigners

With the soar of China’s economy, more and more foreigners including Taiwan, Hong Kong and
Macau residents have come to work in mainland China and these foreign employees have
enjoyed different treatment from the domestic ones in the terms of remuneration and benefits,
etc., especially in the way of insurance, which is often commercially purchased by the employer.
Although on October 10", 2009, Shanghai Municipal Human Resources and Social Security
Bureau issued the Notice of Several Questions about Participation in the Social Insurance
System by Foreigners, People Who Are Granted the Overseas Right of Permanent (Long-term)
Residence, Taiwan, Hong Kong and Macau residents (Herein after referred to as Notice No0.38),
it only mentions that the foreign employees may participate in the social insurance systems
including basic pension insurance, basic medical insurance, work-related injury insurance, which
is not compulsory. On July 1%, 2011, the state implemented the Social Insurance Law of the
People’s Republic of China, regulating that foreigners shall particiEate in the social security
system in compliance with the law. Shortly after that, on October 15", the Interim Measures for
the Participation in the Social Insurance System by Foreigners Working within the Territory of
China became effective, which further requires foreign employees to participate in the social
insurance systems including basic pension insurance, basic medical insurance, work-related
injury insurance, unemployment insurance and maternity insurance. This new regulation has now
been implemented for over a year, and there has been more and more arbitration cases regarding
foreign employees pleading for social security with judicial practices leaning towards tightening
the law enforcement. Considering this, this newsflash intends to give a brief introduction about
the present foreign social security system consisting of three aspects including the scope of
foreign employees to participate, treatments when reaching the statutory retiring age and the
security account handling when leaving China.

1. The scope of foreign employees to participate in the social security system

In accordance with the Interim Measures and Notice No. 38, foreign employees to participate in
the social security system are divided into the following groups:

A. Foreigners, people who are granted the overseas right of permanent (long-term)
residence, Taiwan, Hong Kong and Macau residents, employed by employers that
belong to the scope of basic pension insurance, have obtained the Certificate of Foreign
Expert, Shanghai Residency Certificate (Type B), the Employment Certificate for
Foreigner, the Employment Certificate for Taiwan, Hong Kong and Macau residents
and the Employment Approval Certificate for Overseas Employees, etc. in accordance
with the law; and

B. Any foreigner who, after signing an employment contract with a foreign employer, is
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sent to work in any branch or representative office of the foreign employer incorporated
or registered in China.

2. Treatments of foreign employees when reaching the statutory retiring age

Pursuant to the regulation of Notice No. 38, after foreign employees, participating in the social
security system, reach 60 years old for male employees, 55 years old for female ones, and meet
the payment years required by the state and municipal laws and regulations, these foreign
employees may conduct the formalities of applying for the basic pension and enjoy the pension
benefits according to the Notice of Adjusting the Basic Pension Calculation Method for
Enterprises in the Municipality. People who do not meet the regulation and have the employment
relationship may continue to pay the premiums and people who do not have the employment
relationship may terminate the basic pension relationship and get back the deposit in a lump sum
at his or her pension account through handling agency of the social security.

3. The security account handling when leaving China before reaching the required age at which
pension is granted.

In accordance with the regulation of the Interim Measures, when foreign employees leave China
before the required age at which pension is granted, his or her individual social insurance
account shall be kept and if he or she is employed in China again, the number of years in which
social insurance premiums are paid shall be calculated on an accumulative basis. If the social
insurance relationship is terminated upon the written application of the foreigner, the deposit
amount of his or her individual social insurance account may also be paid to the foreigner in a
lump sum.

Case Study: Employment Contract Termination of A Foreign Employee

Patrick entered into Xinyi Company to work on September 17", 2009, serving as the general
manager of Xinyi Company, Shanghai Branch. Both parties signed an employment contract
effective since September 17", 2009 with a term of three years. On May 21%, 2012, Xinyi
Company sent a written notice to Patrick informing him that the employment relationship had
been terminated on May 21%, 2012 in accordance with the regulation of article 9 of the
employment contract. On the same day, Xinyi Company issued the notice of change of personnel,
deciding that Fang would hold a concurrent post of the general manager of Shanghai Branch.

Patrick’s Employment Certificate for Foreigner was cancelled in June, 2012. The article 9 of the
employment contract signed by both parties agrees that if parties to this contract consent, each
party may terminate the contact by six months’ prior written notice, unless it is otherwise
stipulated in the contract. The company may choose to pay the salaries to replace the period of
notice, thus, terminating the contract immediately.

During the first instance, Patrick requested the court to rule that: 1. Xinyi Company continues to
perform the employment contract and handles the formalities of his Employment Certificate for
Foreigner, which was unilaterally canceled by Xinyi, being a breach of the contract. The
company shall also reinstate Patrick’s position. 2. Xinyi Company shall pay him salaries in
arrears from June 2012 to December 2012, including the regular salary, house allowance and
education allowance. 3. Xinyi Company shall pay him bonus from January to June in the year of
2012.
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The court of the first instance held that in accordance with the article 9 of the employment
contract between the two parties, under the precondition that both parties agree, each party can
terminate the employment contract by six months’ prior written notice or can choose to pay the
salaries to replace the period of notice. The condition is mutual agreement. Patrick never
expressed his consent to the decision of terminating the employment contract and Xinyi
Company cannot produce evidence to show that Patrick agreed to terminate. Hence, the decision
of Xinyi Company should be revoked. However, the position has been taken by Fang and
Patrick’s Employment Certificate for Foreigner was canceled in June 2012. The employment
contract was, in fact, unperformable and the company was willing to pay Patrick six months’
salaries as damages. The court believed it was not inappropriate and ruled in favor of the
company:
1. Xinyi Company shall pay Patrick damages 49,053.60 Euros within 10 days since the day of
effect.
2. The other pleadings of Patrick are not supported by the court.

Patrick was not satisfied with the judgment of the first instance and appealed. The court of
second instance affirmed the original judgment after trial.

This newsflash is prepared by the Labor Law Team of Dacheng Law Offices. Members of the
Labor Law Team: Maggie Kong, Shane Luo, Novel Sun, Susan Shan, Kent Xu, Grace Yang,
Anderson Zhang and John Zhou. If you have any inquiries regarding the PRC employment law
matters, please contact us at laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advice. Readers
may contact us for legal advice on any particular issues. The copyright of the entire content is
owned by our team. Reproduction and distribution of this newsflash in whole or in part without
the written permission of our team is expressly prohibited and we reserve all legal rights.
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