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System Improvement to Guard against Company Executives’

Disciplinary Violation and Malpractice

Company executive’s disciplinary violation/malpractice refers to a company executive’s
behavior of leveraging his position or power for his own or others’ personal gain against
loyalty duty to the company. Company executive’s disciplinary violation/malpractice, as an
essential abuse of organizational power, not only violates the company’s personnel policies
but also might go against the criminal laws and constitute a criminal offence. |1 sum up the
patterns of disciplinary violation and malpractice of company executives based on the
precedent cases, and therefore present advices on how to improve employment and personnel
policies.

I. Major Crimes and Behavior Patterns of Executives’ Disciplinary Violation and
Malpractice of Executives

According to substantial laws, executive malpractices mainly relate to the following crimes:
official embezzlement, non-national official bribery, selling commodities bearing counterfeit
registered trademarks, and breaching business secrets, of which the first two crimes are most
common. The main performance of official embezzlement is plundering the company’s
transaction opportunities, setting up false transaction process, retaining the company’s profits
for own use or causing increase in the company’s costs for personal gain. Non-national
official bribery mainly shows accepting rebate, favor fee or other advantages from the related
party in the engineering, procurement or other field.

I1. Advices on Improvement of Executive Employment and Personnel Policies

We noticed that for various reasons an enterprise eventually chooses only in few
circumstances to report to the security authority a case which then will be transferred to the
judicial authority for criminal liabilities. However, the enterprise usually needs not a few
inputs of human efforts and material resources to obtain evidence during the investigation on
the disciplinary violation and malpractice. The board may dismiss an executive “without
cause” pursuant to the Company Law, while in accordance with the Employment Law
employment should be terminated “for cause” and the legality and legitimacy of such
termination could not be proven only by a board resolution. If a company cannot present
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evidence proving the facts and punishment basis for a particular disciplinary violation of an
employee, it shall bear the legal consequence for illegal dismissal, either payment of
compensation or reinstatement of employment relation. Therefore, a company should take
careful consideration and make full preparation before dismissal of an executive.

From the cases in practice, an executive’s malpractice is usually under the cover of transaction,
with a certain organizational labor division, of which the participant is a relative by blood or
marriage, so that it is easy to establish an offensive and defensive alliance. Due to the
concealment of the malpractice, the executive has the tricks of counter investigation and
punishment escaping, and it brings difficulty for the company to discover, investigate and
punish such behavior.

Moreover, when a company’s aware of a suspicious transaction, in order to investigate and
verify the illegal act or disciplinary violation, the company needs to collect the individual
information of the executive’s family members and other persons. However, it is very difficult
to obtain the information of the executive’s relative through any public channel due to the
State’s protection for individual information, so it almost always need take informal channel
or means, sometimes even tracking, which is very likely to be suspected of criminal offence
on citizen information and place the company in a very passive position.

Now, given that, we think it is necessary to collect adequate pre-employment information of
employee and add specific provisions on “types of serious violation of labor discipline” in the
employment contract or the labor and personnel system, so as to strength the employment
management of enterprise executives:

1. Collect information at the entry and sign employment contract

The employer should collect adequate information of the executive and his relatives. A policy
on information collection should be established and improved. It is equivalent to the
background investigation and examination of prospective employee. In addition, the employer
should regularly gather the executor’s residential address and other important information.

Meanwhile, attention should be paid to gathering adequate supplier information, such as
supplier’s shareholder information (ID), supplier’s letter of undertaking and guarantee.

2. Set up the interest conflict reporting system and add specific provisions on “types of
serious violation of labor discipline” in the employment contract or the labor and personnel
system

The following behaviors may be added in the employment contract, the staff handbook and
other bylaws as serious violation of labor discipline, which cannot only intensify employment
management but also give the company a reason for unilateral termination of the employment
contract to avoid any labor dispute:
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1) A company established by the employee’s close relative or specific related person
signs a contract or conducts transaction with the employer; and

2) The employee or his close relative or specific related person receives any client’s
remittance through personal account.

I11. Reporting a Criminal Case

Once a company finds any disciplinary violation or malpractice of its executive and chooses
to report to the security authority to protect its interests, it is advised to pay attention to:
sorting out more basic evidence, drafting the report around constitutive elements of crime
which should make the focal points stand out and be well-organized and coherent, and pacing
the case process and fixing conversation and other evidence when the company has positive
contact with the suspect, and meanwhile enhancing communication with the officer of judicial
authorities handling the case to prevent the intervention of abnormal influence factors.

Case Study:

From September 2009 to July 2010, Defendant Xu and other four persons colluded with
Defendant Lin and other 12 employers of UPS to deliver packages abroad through UPS
Express. In the process, Xu and other persons contacted clients, received packages and
opened accounts at UPS, and 13 UPS employees made use of their position convenience to
cheat on the packages’ weight, so that only a small amount of express fees had been paid to
UPS. During the period, UPS suffered freight loss of RMB 9.8 million, of which Zhu
participated in the cheat of RMB 6.3 million, Xu RMB 3.7 million, Zhu RMB 3.6 million,
Huang RMB 540,000, Yao RMB 480,000, Jiang RMB 230,000, and Wang RMB 110,000.

In this case, as the company is an international well-known company, for such behavior of its
employees, reporting and investigation could be carried forward smoothly. Only the
prosecuting authority had different opinions on determination of the behavior’s nature.
However, after the company had a full communication with judicial authorities and made
strong argument on factual and legal basis, the expected targets were realized at last.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee of
Dacheng Law Offices, which is for information purpose only and does not constitute legal advice.
Readers may contact us for legal advice on any particular issue. Entire content copyright is owned by
the Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is expressly prohibited.
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