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F1iEiEi#E NEW LAWS AND REGULATIONS WATCH
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MOF and SAT Issue Circular on Relevant Tax Polices for Bonded Jet Fuel
Used by Civil Aviation International Flights of Three Airports including

Chengdu Shuangliu

20134 4 A2 H, WEKH. BXHELREA CRTRAXRE 3 MR
A B B ABE R PR DA 2 8k otk AT ok MR R SR g R >y (L J D) o
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On April 2, 2013, the Ministry of Finance (MOF) and the State Administration of
Taxation (SAT) issued the Circular on Relevant Tax Polices for Bonded Jet
Fuel Used by Civil Aviation International Flights of Three Airports including

Chengdu Shuangliu (the "Circular").

The Circular specifies that, from February 1, 2013, bonded warehouses of
aviation fuel set up by China Aviation Oil Co., LTD at the airports of Chengdu
Shuangliu, Xiamen Gaoqi and Zhengzhou Xinzheng shall, during the customs

approved validity period of the bonded warehouses, sell imported bonded
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aviation fuel to civil aviation international flights at the prices without

value-added tax (VAT).

Aviation fuel bonded warehouses affiliated to China Aviation Oil Co., LTD shall
be exempt from VAT on incomes from the sale of imported bonded aviation fuel
to civil aviation international flights in accordance with the rules prescribed

above.

(Source: www.mof.gov.cn)

EFINCEEREE (BRIGHRREXEINCEEINE)

SAFE Prints and Distributes Measures for Foreign Exchange Control in Areas

under Special Customs Supervision
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In order to improve foreign exchange control in areas under special customs
supervision, the State Administration of Foreign Exchange (SAFE) conducted
a comprehensive overhaul of the Measures for Foreign Exchange Control in

Bonded Supervision Areas, thereby forming the Measures for Foreign
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Exchange Control in Areas under Special Customs Supervision (the

"Measures"), effective as of June 1, 2013.

According to the Measures, transactions made under trades of goods between
regions in and outside the said areas within the territory of China may be
settled in CNY or a foreign currency; and transactions made under trades of
services shall be settled in CNY. Transactions between organizations in the
said areas may be settled in CNY or a foreign currency; and all fees charged

by administrative departments in the said area shall be in CNY.

(Source: www.safe.gov.cn)

HFSNCEERREER MU EEINE M GMEcEERERT

SAFE Prints and Distributes Administrative Measures for Registration of
Foreign Debts and Guidelines on the Administration of Registration of Foreign

Debts

201344 A 28 8B, EBRILERRHFRT KERNLEERRBXT LA b
RRIBEE A > W' e (CGBE), B 2013455 F 13 HARLSLH.
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On April 28, 2013, the State Administration of Foreign Exchange (SAFE)

printed and distributed the Circular of the State Administration of Foreign
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Exchange on Distributing the Administrative Measures for Registration of

Foreign Debts (the "Circular"), effective as of May 13, 2013.

On the basis of active prevention of risks in foreign debts, the Circular
optimizes the administration process for the registration of foreign debts,
simplifies the administration stage for the registration of foreign debts, and
cancels several examination and approval items for foreign debts. Except for
registration of foreign debts, the opening of a foreign debt account, foreign
exchange settlement of funds, repayment of capital and interests, etc., shall be
directly examined and verified by a designated foreign exchange bank.
Moreover, the Circular further improves the registration and statistical

monitoring of foreign debts.

(Source: www.safe.gov.cn)

HEINCEER AN CRTIMEINCE SR EEA R BAEHR)

SAFE Releases Circular on Issues Concerning Intensification of the

Administration of Inflow of Foreign Exchange Funds

201345 A58, BERILCEHEFRA CEFINCEEFHX T MEIMLFS
NG A X ] R oy (CRE) o
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AP N RAE S i

On May 5, 2013, the State Administration of Foreign Exchange (SAFE)
released the Circular of the State Administration of Foreign Exchange on
Issues Concerning Intensification of the Administration of Inflow of Foreign

Exchange Funds (the "Circular").

According to the Circular, except for policy banks, the formula of computation
for the limit for synthetic positions of the banks in the settlements and sales of
foreign exchange is: "the lower limit for synthetic positions of all banks in the
settlements and sales of foreign exchange=(the balance of domestic foreign
exchange loans at the end of last month - the balance of foreign exchange
deposits at the end of last monthxreference loan-to-deposit ratio)xthe
adjustment factor to balance of payments". In which, the reference
loan-to-deposit ratio of Chinese-funded banks is 75%, the reference
loan-to-deposit ratio of foreign-funded banks is 100%, and the adjustment
factor to balance of payments is 0.25; the balance of domestic foreign
exchange loans or the balance of foreign exchange deposits is to be
calculated based on the data of the Monthly Report on Credit Receipts and
Payments of Financial Institutions issued by the People’s Bank of China, and
domestic foreign exchange loans do not include on-lending of overseas

financing.

(Source: www.safe.gov.cn)

TEBREE A GBS (RBLFEEFTEEINEG FIHE)

MOT Promulgates Decision on Revising the Administrative Measures for

Business Licenses for Courier Services
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The Ministry of Transport (MOT) promulgated the Decision on Revising the
Administrative Measures for Business Licenses for Courier Services (the

"Decision"), effective as of the date of promulgation.

The Decision specifies that the postal administration department under the
State Council, the postal administration agencies of all provinces, autonomous
regions and municipalities directly under the Central Government, and the
postal administration agencies below the provincial level established in
accordance with the regulations of the State Council are to be responsible for

the administration of business licenses for courier services.

If an enterprise that has obtained a business license for courier services
intends to establish a branch company, business department or any other
non-legal-person branch, the enterprise shall, by presenting the enterprise
legal person business license for courier services (duplicate) and the list of its
affiliated branches, complete the registration formalities at the industrial and

commercial administrative department at the place where the branch is located
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(Source: www.moc.gov.cn)

ERBLFBREA T BB & T3H IEHHEBLA EI A5 )

SAT Issues Announcement on the Application of the Sino-Australia Tax

Agreement to Australia's New Taxes

B X W58 R KA KE Z S B R kT A 2 R TR A T TR A
Froy gy (D), B 2013456 A1 HRMKAT.
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The State Administration of Taxation (SAT) issued the Announcement of the
State Administration of Taxation on the Application of the Sino-Australia Tax
Agreement to Australia’s New Taxes (the "Announcement"”), effective as of

June 1, 2013.

According to the Announcement, the representatives of the competent tax
authorities of China and Australia have agreed, after consultation, to apply the
Sino-Australia tax agreement to Australia’s newly added Mineral Resource
Rent Tax. The new tax was created by Australia according to its relevant
domestic legislations and is in respect of profits obtained from iron ore projects
and coal mine projects. It is the same in nature as the petroleum resource rent

tax listed by Australia under the article of the Sino-Australia Tax Agreement on
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scope of taxes.

(Source: www.sat.gov.cn)

HSBRAATER (B Rk REZIR T NN R4 HIE )

General Office of the State Council Prints and Distributes Provisions on the
Main Responsibilities, Internal Organization and Staffing of the State Railway

Administration

& 4B A T RAT KB 4 I A T 2 T W R B RAR B B £ IR 3T ik Al fn
A B 4 ) A€ By > (KHLED) o

HE» BEXRIER%KER (BHBR), yRBZHFEENERF. Mo
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AP ARATER R, WESRH AL T2 EARFTE REE XA 5
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The General Office of the State Council released the Circular of the General
Office of the State Council on Printing and Distributing the Provisions on the
Main Responsibilities, Internal Organization and Staffing of the State Railway

Administration (the "Provisions").

According to the Provisions, the State Railway Administration (deputy ministry
level) is to be established as a State administration under the Ministry of
Transport. It will strengthen the supervision and administration of railway
transportation safety, construction quality and safety, and equipment quality

and safety, improve the supervision and administration system and the
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technological standard system, and supervise railway enterprises to ensure
they observe their responsibilities for work safety and undertake tasks required

by the State in relation to the provision of charitable transport services.

(Source: www.gov.cn)

R ERRAT (BATIEIF 5 H AR 5 BBr S imas g AT AN (ERE AR

MOFCOM Releases Interim Rules for the Implementation of Trade Remedy

Dispute Adjudications of the World Trade Organization (Draft for Comments)

A ATEH R 5 AR 7 O m B PRAT T, AHHRET <PATH
FR 7 AR T 5B S m BAFATAN (ERZE AR, A 42 ATFAERKE Ko

B LR AR AL B #2013 46 A 12 B,

In order to regulate the implementation of trade remedy dispute adjudications
of the World Trade Organization, the Ministry of Commerce (MOFCOM) drew
up the Interim Rules for the Implementation of Trade Remedy Dispute

Adjudications of the World Trade Organization (Draft for Comments).

The MOFCOM is seeking opinions thereon from the public until June 12, 2013.

(Source: www.chinalaw.gov.cn)
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SERY %5 REAL-TIME INFORMATION

HFINCEER/RA (EFSNCERRBRTHT BAT B E R REHEH)

SAFE Releases Circular on Popularization of the Capital Account Information

System

20134 4 A 25 H, EBRMLCEEREA KERNLEEFRTHE) HAR
BEEZRGWAmY (KHEi»), #E 8201345 H 1308, BRILEER/R
HAOFZRABEANBRANBLIEARNEEERAN TN ERAPEL L FATE L

%o

On April 25, 2013, the State Administration of Foreign Exchange (SAFE)
released the Circular of the State Administration of Foreign Exchange on
Popularization of the Capital Account Information System (the "Circular"),
deciding that SAFE and its sub-administrations and branches as well as
domestic banks shall handle all types of capital account operations for
domestic entities via the capital account information system from May 13,

2013.

(Source:www.safe.gov.cn)

HZSNCEBRR R (CRT BRI R E XS R I E SN EEH K 3
B 1)

SAFE Releases Circular on Issues Concerning Improvement on Foreign
Exchange Control over Current Accounts in Areas under Special Customs

Supervision
11
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According to the Measures for Foreign Exchange Control in Areas under
Special Customs Supervision (Hui Fa [2013] No. 15), the State Administration
of Foreign Exchange (SAFE) decided to further improve the foreign exchange
control over current accounts in areas under special customs supervision from
June 1, 2013. The SAFE released the Circular on Issues Concerning
Improvement on Foreign Exchange Control over Current Accounts in Areas

under Special Customs Supervision (the "Circular") on May 22, 2013.

According to the Circular, institutions in areas under special customs
supervision are not required to possess the Foreign Exchange Registration
Certificate of Bonded Supervision Areas (the "Registration Certificate") or to be
subject to the annual inspection of the Registration Certificates. The

Registration Certificates issued are no longer be used.

Before going through the foreign exchange receipts and payments, or the
purchase or settlement of foreign exchange, under trades of goods, the newly

established institutions within such areas shall, in accordance with the
12
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Guidelines for Foreign Exchange Control under Trades of Goods and the
implementing rules thereof, complete the registration formalities for the
Directory of Trade Foreign Exchange Receipts and Payments Enterprises with

the SAFE sub-branches at the place where they are located.

(Source: www.safe.gov.cn)

BREFRAM (RTAMEE. WIEZEXRBENE - HIERENAE)

GAC Issues Announcement on the Promulgation of the Schedules on
Standards of the Place of Origin of Newly-Added Goods Entitled to Zero Tariff

Preference in Hong Kong and Macao, etc.

W CAHEFEATRELEEBERA RN R B AR AT
SERELTEFNEH (CEPA) BRI, 20134 5 F 28 H, 4
XEEBHITT 013 £ 7 A 1 BRFHESELELREWE S BAVER B
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2 Tt A B R R AT

According to the Closer Economic Partnership Arrangement between
Mainland and Hong Kong and the Closer Economic Partnership Arrangement
between Mainland and Macao (CEPA) and the relevant supplementary
agreements, on May 28, 2013, the General Administration of Customs (GAC)
formulated the Schedule on Standards of the Place of Origin of Newly-Added
Goods Entitled to Zero Tariff Preference in Hong Kong from July 1, 2013 and
the Schedule on Standards of the Place of Origin of Newly-Added Goods
Entitled to Zero Tariff Preference in Macao from July 1, 2013, and revised the

standards of the place of origin of certain goods entitled to preferential trade
13
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measures in Hong Kong.

(Source: www.customs.gov.cn)

B A E X B 5 B RERAER (RTHE4 BT RIS E A IR S
MV 7 M 758 BAE 2 R A R B OB SR ) )
MOF and SAT Jointly Print and Distribute Circular on Tax Policies in the

Nationwide Pilot Collection of Value Added Tax in Lieu of Business Tax in the

Transportation Industry and Certain Modern Services Industries

20134F5 A 28 H, WBHMEXHSEREKEGHE <X TEL2EFRRH
32 4 b o B 20 BUR ARS8 b Bt KA 38 (BB R B MR B SR B 3 > (L F)
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B BORHAT TR E T E B> LW, AR R A BRI R AL

B 201348 A 1 H&EE L.

On May 28, 2013, the Ministry of Finance (MOF) and the State Administration
of Taxation (SAT) jointly printed and distributed the Circular on Tax Policies in
the Nationwide Pilot Collection of Value Added Tax in Lieu of Business Tax in
the Transportation Industry and Certain Modern Services Industries (the

"Circular").

The Circular integrates the tax policies for the early pilot projects, and adjust
and improve certain policies based on the circumstances reported during the
implementation of the early pilot projects. The Circular also specifies that the

relevant tax policies for the early pilot projects will be repealed on August 1,

14
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2013.

(Source: www.mof.gov.cn)
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K434  CASE STUDY
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The right to claim of a non-listed carrier on B/L
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In the international business, for managing sources of goods the vendor
requests suppliers to arrange shipping goods and the carrier signed B/L to
suppliers. Suppliers will not suffer loss from payment for goods if the carrier
delivery of goods without B/L. In the case, the vendor could claim loss to the

carrier if he is the holder of the B/L and suffered loss.
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% %45 INFORMATION SELECTION

Hurricane Sandy in the US- was this "force majeure"?

by Gill Nadel, Omer Wagner (Gill Nadel Law Offices)

The US, as we know, is one of the world's most important countries, located
high up in the world's economic rating. The country is famous for its motor
vehicle industry, clothing apparel, computers, electronics and more. The US is
the world's largest importer of products and services, and the second largest
exporter. Its primary partners in trade are Canada, Mexico, China, Japan and

the European Union.

The US is also well-known for its natural disasters, particularly tropical storms,

tornadoes and hurricanes.

As we know, Hurricane Sandy has recently hampered the lives of residents,
and, it would be assumed, consequently caused many significant delays to the

chain of supply of products around the world or in the US itself.

The question is, can Hurricane Sandy be considered a "force majeure” thereby

exempting parties from upholding their contractual obligations?

About "force majeure" clauses:

The clauses delineating a force majeure in contracts can provide the party in
breach with protection against claims for compensation (and more), in
circumstances where the contract could not be upheld for reasons that are

beyond the power of both parties. A force majeure can be broadly determined
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in the contract (any event such as watr, strike, weather conditions, and more) or

narrowly, as the parties will decide;

It should be noted that there is no standard by which to precisely determine
what is or is not considered a force majeure, and everything depends upon the
circumstances of each case. Events such as a volcanic eruption, terrorist
activities, biological warfare, fire or flood- may be considered a force majeure

in one case, or not in another case.

If there is no specific clause referring to force majeure in a contract, clause 79
of the UN treaty for international sale of goods, covers a considerable portion
of international trade, and was incorporated in Israel under the Trade Law
(International Sale of Goods)- 1999 (which came into effect in the year 2000)
which states that any party will be exempt from paying compensation to
another party due to a breach of agreement if it is proven that this breach was
caused by an obstacle that was beyond his control, and which it could not have
been reasonably expected of him at the time of signing the contract to take this
obstacle into consideration, or to prevent it, or to overcome it and its

consequences.

Is a hurricane in the US an unforeseeable event?

As to this matter, the question is whether in the US, a country where
hurricanes are not rare, could an American supplier cancel his contractual
obligation to export goods to Israel on time by claiming that the hurricane is
considered a "force majeure" that was unforeseeable during the signing of the

contract?

Naturally, what may be considered as rare in Israel may be considered routine

in the US, and vice versa.
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War and terrorist activities have, unfortunately, become a foreseeable event in
Israel, while these may be considered less probable in the US. On the other

hand, a hurricane in Israel is unlikely, while in the US it is more probable.

It is important to further note that after looking into this matter, we found that
every state in the US interprets the "force majeure” clause differently and there

is no uniform approach.

The answer to this question depends, among other things, upon the contract
signed by the parties, and upon the manner in which force majeure clauses
were determined in the contract. Likewise, the answer depends upon the
guestion of which judicial system the parties will chose to conduct their

proceedings in.

In any case, the inability to overcome the obstacle must be proven:

Despite everything mentioned above, even if we assume that Hurricane Sandy,
especially due to its great intensity, may be considered a force majeure, in
order to utilize the exemption afforded by the force majeure clause, the inability

to overcome this obstacle must be proven.

As such, the claimant for exemption is required to prove that he had taken or
attempted to take alternative steps towards minimizing the damage or

overcoming the obstacle despite its unforeseeable nature.

For instance, if the Israeli importer ordered a shipment of car parts from the US,
and the American exporter claims the delay in shipment was caused by force
majeure, it may by claimed that the American exporter could have exported the
car parts on time as agreed by making use of a subsidiary company or an

affiliated company located in another state, or to have prepared in advance by
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sending the shipment at an earlier date.

For example, in a verdict given in the Court of Appeals of Louisiana in 2009, it
was ruled that the "Katrina" hurricane of 2005, was considered a force majeure,
but due to the circumstances of the case, this did not have the power to
prevent the parties from fulfilling their contractual obligations, and this was due
to the fact that the party making the claim for force majeure failed in this point

exactly- and was unable to prove that they could not overcome the obstacle.

In this case, the sales contract of an apartment was not signed during the
appointed date and the buyer claimed that this was caused as a result of the
hurricane which was a force majeure. The court ruled that while the hurricane
was in fact a force majeure, it did not significantly damage the relevant
residential area and so the storm did not have the power to exempt the parties

from their contractual obligations.

[Melissa Baxter Ziegler V. Vicki Pansano et al. No. 2008 CA 1 495, Louisiana
court of appeal, First Circuit, 6.30.2009]

And what about Israel?

Courts in Israel and overseas have shown a tendency over the years to
interpret clauses such as these very diminishingly, only allowing a party of a
contact to evade their contractual obligations in exceptional cases. The courts
repeat the principle that contracts must be fulfilled, and that almost every event

is foreseeable.

For instance, in the ruling of Israel courts it was determined that the following
circumstances do not justify an exemption from contractual obligations (that is,

they are not considered "a force majeure"): heavy rain that caused damage to
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cargo that was not properly protected; a crack that was discovered in an
airplane which caused a delay in departure; problems that were discovered in
the sewage and air conditioning systems on a ship during a pleasure cruise in
the Mediterranean Sea; and even: a recession which led to a company's
demise; in the remote past, it was even ruled that a war in Israel is a

foreseeable factor that cannot be considered a force majeure;

On a different note, it was ruled that a tsunami is considered a force majeur, as
opposed to other typical winter storms which can be foreseen. In this case, a
construction contractor claimed that the delay in delivering the apartment to
the buyer was caused due to a particularly rainy winter, but the court deferred
the claimed and thoroughly differentiated between rainy weather, which is a

foreseeable event, and a tsunami which is unforeseeable.

F JE : http://lwww.forwarderlaw.com/library/view.php?article id=893
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