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MOHRSS Issues the Opinions on Certain Issues Concerning the
Implementation of the Regulations on Work-Related Injury Insurance

On April 25" 2013, MOHRSS issued the Opinions on Certain Issues Concerning the
Implementation of the Regulations on Work-Related Injury Insurance (herein after referred to as
the Opinions), which becomes effective as of the date of issuance. Compared with the version
open to public comments, the Opinions avoids some questions in dispute and only clarifies less
controversial questions like facts finding, work-related injury compensation, identification
procedures of work-related injury, etc.. We set forth our analysis and comments on the relevant
articles of the Opinions for your consideration.

I. Relevant facts finding

1. Item 5 and 6 of Article 14 of the Regulations on Work-Related Injury Insurance stipulates
that a staff member or worker shall be identified injured at work if durante adsentia for work,
injured due to work or the whereabouts thereof is unknown due to an accident or injured in a
traffic accident in which the injured person himself does not assume main responsibility or in
an urban rail transit, passenger ferry or train accident on the way to work from home or back
home from work.

In consideration of this, the Opinions puts forward that “the identification of durante adsentia
for work” shall consider whether it is arranged by the employer for the purpose of work and
whether the injury of the accident is caused by the reason of work. As for the identification of
“the injured person himself does not assume main responsibility”, legal documents of
relevant authority or binding verdicts or rulings of people’s court shall be available.

2. In Article 16 of the Regulations on Work-Related Injury Insurance which regulates
circumstances shall not be identified as suffering from a work-related injury or regarded as
suffering from a work-related injury, “the identification of committing a criminal offense
intentionally” and “getting drunk or taking drugs” shall both have legal documents of
relevant authority or binding verdicts or rulings of people’s court. Without the said
documents, getting drunk or taking drugs could be identified by relevant evidences.

From the above facts finding, we can easily notice that the identification of relevant facts
become strict and the discretion of the identification institution is limited by giving priority
to judicial legal documents or binding verdicts or rulings, which tends to protect the laborers.
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I1. Work-related injury compensation

1.

Ensure the work-related injury compensation of former employees

For those employees who once engaged in operation contacting hazards of occupational
diseases but were not found suffering from the occupational diseases until left the work
position and were diagnosed or identified as occupational diseases, the Opinions provides
that they can apply the work-related injury identification since the diagnosing or identifying
date of the occupational disease within one year. For the retired employees who haven’t
engaged in operation contacting hazards of occupational diseases ever since, the
work-related injury compensation basis will be the average monthly salary for social
security of the last twelve months before retirement or the average monthly pension of the
last twelve months before identified as the occupational diseases and the higher amount will
prevail. For the former employees who haven’t engaged in operation contacting hazards of
occupational diseases ever since, the work-related injury compensation basis will be the
average monthly salary for social security of the last twelve months before the termination
of the employment contract or the engagement contract.

This article increases the liability of the employer. For employees who have received the
occupational health checkups before leaving their jobs with normal results, the former
employer shall still face the labor dispute due to occupational diseases within one year after
the employee left. The employer shall deal with this situation by changing relevant rules and
regulations in time.

The work-related injury compensation under special circumstances

(1) The Opinions regulates that illegal practice of sub-contracting or contract-transferring to
natural persons or any other organizations not possessing employment subject
qualification and laborers recruited by such natural persons or organizations suffer
work-related injury when engaging in contracting business, the contractor possessing
employment subject qualification shall bear the liabilities of work-related injury
insurance.

(2) If the employee suffers from the work-related injuries more than once during his/her
consistent service for the same employer and meets the conditions for the relevant
compensation, the highest level of injury or disability of the said work-related injuries
shall be application for the lump sum employment allowance for disability and the lump
sum medical allowance for the work-related injury.

(3) At the same time, other compensation paid by the work injury insurance fund shall be
paid pursuant to the Regulations on Work-Related Injury Insurance and the payment of
long-term compensation shall not be changed with the payment of lump sum.

(4) After the circumstances of ceasing the compensation disappeared regulated in Article 42
of the Regulations on Work-Related Injury Insurance, the compensation will resume
from the next month but the compensation of the ceasing period will not be paid.

(5) When assessing the compensation, the average monthly salary of the employees of the
year before last can be temporally applied until the data of last year come out. After
reassessment, the shortfall shall be paid.
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I11. Identification procedures of work-related injury

1. The Opinions requires that the employer must report the death of the employee to the social
security administrative department within five working days since the date of death if the
employee dies because of sudden illness or dies despite emergency rescue efforts within 48
hours during work hours and at the work position.

This regulation increases the employer’s obligation of death report within a fixed period of
time. If the employer fails to do so, it may bear relevant legal liabilities.

2. The employer shall notify the employee to apply arbitration at the labor dispute commission
if there is a dispute about the employment relationship. During the period, the time limit of
work-related injury identification suspends and the social security administrative department
will resume the identification procedures since the date of receiving effective legal
documents confirming the employment relationship.

This article confirms that the time limit of identification in arbitration suspends in the
employment relationship confirmation case, but the court litigation period will not be
applicable in such situation where the identification period suspends and this change
deserves the attention of the employer.

Case Study: Occupational Disease Dispute after Termination

Mr. Wang once worked at a pharmaceuticals company as chemical analyst, and then he resigned
and worked as a quality inspector at a chemical company. In the third month after on-boarding,
he felt uncomfortable and the medical examination at the hospital confirmed that he got
pneumonia caused by toluene poisoning. Then Mr. Wang applied occupational disease
identification, work-related injury compensation and compensation that the chemical company
should pay. The chemical company held that the new work position that Mr. Wang worked at did
not belong to poisonous or harmful positions and Mr. Wang had no chance to contact toluene at it,
thus the chemical company shall not bear the liabilities of work-related injury. Consequently, Mr.
Wang sued this chemical company along with his former employer as the jointly and severally
liable party. After investigation and trial, the arbitration court held that both work positions of the
chemical company and the pharmaceuticals company had the contact chance of toluene.
Considering the fact that Mr. Wang had worked in the pharmaceuticals company for three years
but the chemical company for three months, the arbitration court ruled that the two employers
bear the relevant work-related injury liabilities of occupational disease according to the
proportion of 90% and 10%.

The lawyers of our team believes that as for the poisonous and harmful positions or positions
with high risks of occupational diseases, the employer shall properly handle the occupational
disease health inspection and pre-service, in-service and job leaving occupational health
checkups and emergency checkups annually. Meanwhile, keep files on occupational health. As
for new employees, pre-service checkups shall be strictly conducted as well as the position safety
training. If a health problem is found in the checkups, it shall be well put down in the file and
dealt with punctually. As for the employees leaving the company, apartment from the must-do
job leaving occupational health checkups, the employer must well keep all the health files for at
least one year in case of future investigation and to reduce the legal risks of lacking evidences for
the potential labor disputes.
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This newsflash is prepared by the Labor Law Team of Dacheng Law Offices. Members of the
Labor Law Team: Maggie Kong, Shane Luo, Novel Sun, Susan Shan, Kent Xu, Grace Yang,
Anderson Zhang and John Zhou. If you have any inquiries regarding the PRC employment law
matters, please contact us at laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advice. Readers
may contact us for legal advice on any particular issues. The copyright of the entire content is
owned by our team. Reproduction and distribution of this newsflash in whole or in part without
the written permission of our team is expressly prohibited and we reserve all legal rights.
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