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Something You May Not Know about Interns

Many companies and institutions have the tradition to use students from schools of higher learning as the
interns because, on the one hand, using interns is an important way to find potential employees, on the other
hand, it is also a cost-effective way of employment. Despite that the topic of using intern has been widely
mentioned on the market, it is a pity that a deeper reflection on its practices has rarely been tried. Hence, we
would like to make a comprehensive discussion with the readers.*

1. The Relationship between the Intern and the Employer
»  Probably, one important legal ground why many employers use students from schools of higher
learning as the interns is that they believe the relationship between them and the interns is not
employment relationship pursuant to Article 12 of Opinions on Issues related to the Implementation
of Labor Law of the People’s Republic of China issued by Ministry of Labor in 1995: students at
school who work on a work-study program by making use of spare time cannot be deemed to get a
job and the employment relationship is not established and the employer may not sign employment
contract with them. But regretfully, the above provision cannot be used by the employers as the
reason to decline to establish employment relationship with all the interns. Many HR people, even
some lawyers, have, to some degree, misread this article by neglecting the preconditions of the “not

deemed to get a job”: “students at school” and “work-study program”.

» A thorough interpretation on Administrative Measures for the Work-study Program of Students from
Institutions of Higher Learning promulgated by Ministry of Finance in 2007 will help the readers to
clarify these misunderstandings.

2. The Understanding of Students at Institutions of Higher Learning

»  The understanding of students from institutions of higher learning should combine Article 2 with
Article 3 of the said regulation. In accordance with Administrative Measures for the Work-study
Program of Students from Institutions of Higher Learning, institutions of higher learning refers to
regular undergraduate universities, vocational colleges and specialty colleges (herein after referred to
as universities and colleges) approved and established pursuant to relevant state provisions which
provide full-time higher education. The students defined in the said regulation refer to
undergraduates, college students and postgraduates. The undergraduates and college students include
students from vocational colleges and students of second bachelor degree. Consequently, there are
four elements to keep in mind to understand students from institutions of higher learning: (1)
universities and colleges established complied with Chinese laws and regulations; (2) carrying out
full-time education; (3) full-time learning; (4) students.

YIn practice, there are also situations where secondary vocational school students may be used as interns, but this is not the focus
of this newsletter. Therefore, generally the interns in this newsletter refer to students at institutions of higher education. If the
readers are interested in the secondary vocational school students, please browse Administrative Measures for Internship of
Secondary Vocational School Students and relevant regulations.
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3. The Understanding of the Work-study Program

» As for the work-study program, Administrative Measures for the Work-study Program of Students
from Institutions of Higher Learning also has quite clear definition: the work-study program refers to
social practical activity in which the students, organized by the universities and colleges, get paid
legally through labor for the purpose of improving learning and living condition in their spare time.
The work-study program is an important part of student funding work of universities and colleges and
an effective way to improve the students’ comprehensive qualities and to aid students from poor
families financially.

»  We see that the work-study program and taking a part-time job while studying are not exactly the
same but, based on the original legislation purpose, we believe that the two shall be treated the same.
Hence, there are three elements to bear in mind with regard to work-study program: (1) it should be
via universities and colleges; (2) making use of spare time?; (2) having payment.

4. Intern Types

» To sum up, the relationship between the employer and the intern cannot be solved just by
commenting “no employment relationship established”, instead, it must be separately discussed under
different scenarios.

» According to our experiences, common interns can be divided into the following groups: (1) students
at Chinese universities and colleges; (2) fresh graduate students from Chinese universities and
colleges; (3) Chinese students at foreign universities and colleges; (4) foreign students at Chinese
universities and colleges; (5) foreign students at foreign universities and colleges.

Case Study: Students at Institutions of Higher Learning May Establish Employment
Relationship with the Employer. (A Case Published on the Bulletin of the Supreme People’s
Court)

The plaintiff, Guo Yi, launched a lawsuit against the defendant Jiangsu Yifeng Chain Drugstore Limited
Corporation (Hereinafter referred to as Yifeng Corporation) on the ground of labor dispute to the People’s
Court at Baixia District in the city of Nanjing, Jiangsu Province.

The plaintiff claimed that he was a fresh graduate from Nanjing Mochou Vocational High School in the year of
2008. In October 2007, the plaintiff applied for a job at the defendant, and after verified by the HR department
and the general manger of the defendant, the plaintiff was granted to work on probation. The plaintiff and the
defendant sign the employment contract on October 30", 2007 with the employment period from the said date
to December 30", 2010. In July, 2008, Yifeng Corporation applied for arbitration at the arbitration commission
at the Baixia district, requiting the commission to deem that there was no employment relationship between the
plaintiff and the defendant. The commission made the arbitration award on august 19", 2008, holding that the
plaintiff was a student at school, unqualified for obtaining employment, namely unqualified for the subject
requirement to establish employment relationship. Therefore, the dispute between the two parties was not
within the scope of labor disputes, so the commission ceased the arbitration procedures.

The plaintiff was not satisfied with the award, holding the view that the employment contract signed by the
two parties was real, legitimate and effective, thus suing at the court to require it to rule that the employment
contract between the two parties was effective.

2 Sure enough, the teaching practices and internships using the lecture time will not be deemed as employment relationship,
either, but the ground has nothing to do with the work-study program.
2
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The People’s Court at Baixia District in the city of Nanjing made the judgment on November 18", 2008 that:

pursuant to the Article 17 and Article 18 of the Labor Law of People’s Republic of China, the employment
contract signed by the plaintiff and defendant Yifeng Corporation was valid.

Yifeng Corporation appealed to the Intermediate People’s Court of Nanjing on the ground that: 1. the appellee
was a student at school. During his probation period, the corporation cannot apply social insurance for him and
the relationship did not belong to the jurisdiction of the Labor Law of People’s Republic of China. Therefore,
the appellee did not have the subject qualification of employment relationship. 2. The judgment of the first trial
which confirmed the existence of employment relationship was obviously unjust. Because of the appellee’s
student identity, the labor security department did not handle the social insurance issue

Consequently, the appellant would bear relevant legal liabilities and huge risks. The appellee debated that t the
facts were clearly ascertained and the law was correctly applied in the original judgment, which shall be
affirmed.

The Intermediate People’s Court of Nanjing, after the second trial, affirmed the facts found out in the first trial
and upheld the verdict.

This newsflash is prepared by the Labor Law Team of Dacheng Law Offices. Members of the
Labor Law Team: Shane Luo, Susan Shan, Maggie Kong, John Zhou, Kent Xu, Anderson Zhang,
Novel Sun and Grace Yang. If you have any inquiries regarding the PRC employment law
matters, please contact us at laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advice.
Readers may contact us for legal advice on any particular issues. The copyright of the
entire content is owned by our team. Reproduction and distribution of this newsflash in
whole or in part without the written permission of our team is expressly prohibited and we
reserve all legal rights.
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