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MOT Promulgates the Letter on Seeking Comments for the Freight Record Filing
for the Container Liners Operating across the Taiwan Straits
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The Ministry of Transport ("MOT") promulgated the Announcement on the
Freight Record Filing for the Container Liners Operating across the Taiwan Straits
(Draft for Comments). The MOT is seeking comments within the industry, and the
closing date is on October 16.

According to the Draft for Comments, the freight of container liners operating
across the Taiwan Straits is regulated by the market price in nature, and shall be

determined at the sole discretion of container liner operators, provided that the liner
operators shall provide transport services at a normal and reasonable freight rates [#

are according to the law and in good faith, and in line with the transport operation

costs as well as the supply and demand of the shipping market.
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MOF and SAT Promulgate the Circular on the Policy of Exempting Value-added
Tax on Certain Fresh Meat and Egg Products during Circulation
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On September 27, the Ministry of Finance ("MOF") and the State Administration
of Taxation ("SAT") jointly promulgated the Circular on the Policy of Exempting
Value-added Tax on Certain Fresh Meat and Egg Products during Circulation (the
"Circular"), to exempt the value-added tax on certain fresh meat and egg products
sold by the taxpayers engaging in the retail or wholesale of agricultural products as of
October 1, 2012.
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SAT Implements the Several Opinions of the General Office of the State Council on
Promoting the Steady Growth in Foreign Trade
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The State Administration of Taxation promulgated the Circular of the SAT on the
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Implementation of the Several Opinions of the General Office of the State Council on
Promoting the Steady Growth in Foreign Trade (the "Circular").

The Circular requires all the prefectural state taxation bureaus to improve their
working efficiency, accelerate the progress of export tax refunds and carefully
implement all the policies and regulations that are recently promulgated with regard to

the export tax refunds.
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MOF and NDRC Jointly Promulgate the Circular on the Cancellation and
Exemption of Administrative Fees Related to Import and Export
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According to the Circular, the customs supervision processing fee will be
exempted from October 1, 2012. The entry-exit inspection and quarantine fees
charged on al the merchandise, transport vehicles and containers upon entry and exit
and other objects subject to statutory inspection and quarantine (excluding the
expenses charged for the vaccination and physical examination for entry-exit officers,
as well as the expenses borne by enterprises and public institutions and charged for

voluntary and commercia entrustment of inspection, test, entry-exit inspection and

‘|
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quarantine treatment, and animal vaccination) will be exempted from October 1, 2012

to December 31, 2012.
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Guangdong Provincial Office of SAT Promulgates the Announcement on
Launching the Pilot Collection of Value Added Tax in lieu of Business Tax in

Transportation and Certain Areas of Modern Services Industries
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The Announcement states that organizations and individuals engaging in
transportation and certain areas of modern services industries in Guangdong province
shall pay the value-added tax (VAT) instead of the business tax from November 1,
2012 (period in which taxable services are provided).

The scope of taxable services include land transportation services, water
transportation services, air transportation services and pipeline transportation services
of the transportation industry, R&D and technical services, information technology
services, cultural creativity services, logistics and auxiliary services, tangible personal

property leasing services and visa consulting services.
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MOT Promulgates the Circular on Further Strengthening the Administration on
Ship Management Market
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G s at HAATER

The Circular requires strengthening the supervision over ship management
companies to regulate their operations. International ship management companies
engaging in sailor labor dispatch services shall obtain the business qualification
certificates of sailor labor dispatch services issued by maritime management
organizations. For the international ship management companies which fail to obtain
the qualification documents issued by the maritime management organizations of
China or their recognized organizations, transport administrative authorities (port and
shipping bureaus) and maritime administrative authorities shall proceed to order them

to rectify in accordance with the provisions.
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GAC Announces the Matters relating to Tax Refund by Domestic Grain Exporters
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The domestic grain exporters shal file applications with the relevant business
administration authorities of Taiwan for the issuance of imported grain and tax
payment certificates through the importers in Taiwan on or before December 31, 2012
and shall file the applications for tax (deposits) refund with the local customs on or
before June 1, 2013.
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Three Departments including MOF Promulgate the Circular on Budget
Management Issues Concerning the Pilot Collection of Value-Added Tax in Lieu of
Business Tax
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The Circular clarifies the classification of the value-added tax ("VAT") revenue
collected in lieu of business tax. The ownership of revenue after the switch of VAT
collection remains unchanged during the pilot period. All the business tax revenue
originally directed to a pilot region still belongs to the pilot region after the switch of
VAT collection, and all the revenue from late VAT payment penalties and fines after
the switch of VAT collection also belongs to the pilot region. The VAT revenue after
the switch of VAT collection is not included in the base whereupon the central
government refunds value-added tax and consumption tax to the pilot region.
Financial revenue variation arising from the pilot program of collecting VAT in lieu of
business tax shall be shared by both the central government and the pilot region in

accordance with the relevant provisions of the existing fiscal system.
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Governments Reformed Foreign Fxchange Administration System for Trade in
Goods
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Beginning on August 1 2012, the reform on foreign exchange administration
system for trade in goods will be carried out in the whole nation by the State
Administration of Foreign Exchange (SAFE), the Genera Administration of Customs
(GAC)and the State Administration of Taxation (SAT).

GAC and SAT, the SAFE has enacted the Guidelines on Foreign Exchange
Administration for Trade in Goods, the Implementing Rules of the Guidelines on
Foreign Exchange Administration for Trade in Goods, the Operation Rules of the
Guidelines on Foreign Exchange Administration for Trade in Goods (for Banking
Enterprises) and the Provisions on Information Declaration Administration for the

Payment and Revenue of Foreign Exchange for Trade in Goods.
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SAT Issues the Guiding Opinions on Regulating the Administrative Discretion of
Taxation Authorities
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The Opinions provide that if it is necessary to revoke or alter any administrative
decision due to consideration of State interests, public interests or any other legally
allowable reasons, statutory provisions on the authorization and procedure of such
revocation or alteration must be followed, and property loss of taxpayers incurred
therefrom should be properly compensated.

The Opinions aso clarify fundamental requirements in connection with
standardizing taxation administrative discretion, specifying that the taxation
authorities shall exercise their administrative discretion according to their legal power

and the conditions, scope, extent and procedure of such discretion.
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NDRC Seeks Public Comments on Measures for the Examination and Approval of

Overseas Investment and Foreign Investment Projects
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The Department of Foreign Capital Utilization and Overseas Investment of the
National Development and Reform Commission ("NDRC") promulgated the Interim
Measures for the Administration of the Examination and Approval of Overseas
Investment Projects (Draft for Comments) and the Interim Measures for the
Administration of the Examination and Approval of Foreign Investment Projects
(Draft for Comments) to seek public comments, and the closing date is on September
15, 2012.

In respect of foreign investment, for an encouraged or permitted project whose
total investment amounts to USD300 million or more, or a restricted project whose
total investment amounts to USD50 million or more based on the Catalogue for the
Guidance of Foreign Investment Industries, the project application report shall be
examined and approved by the NDRC. In the event that a project of acquiring
domestic enterprise by a foreign investor involves national security, security

examination shall be carried out in accordance with the relevant national provisions.
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The biggest ore carrier of the world arrived on shore in the Philippines for the first
time
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The impacts of UK’ s sanctions on Iran and approval certificate of specific
business conduct to P&I Club’ s oil pollution damage compensation should be
determined by the terms of contract and government attitude; sanctions and approval
certificate would not lead to the payment of premium and insurance compensation
becoming illegal.
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Liability Delivery under Dutch Law and the CMR

The Stainalloy/ Tele Tegelen case

bySebastiaan H. Barten (Van SteenderenMainportLawyers B.V.)
The Stainalloy/Tele Tegelen case

It regularly occurs that a road carrier is unable to deliver the goods. This may be due to an
actual impossibility to unload the goods or due to a rejection of the goods by the
addressee. In these cases, the question comes up as of which moment the goods should
be regarded as being delivered in the legal sense. In other words, when does the period of
responsibility of the carrier for the goods under the contract of carriage come to an end?

Recently, the Supreme Court of the Netherlands handed down a judgment
(Stainalloy/Tele Tegelen) in which this subject of "delivery was revisited and clarified.
Although this judgment was rendered under Dutch national law (art. 8:1095 Dutch Civil
Code), the judgment is also relevant for the concept of delivery under the CMR, as the
Supreme Court in its judgment refers to its previous judgment of 24 March 1995 (S&S
1995, 74), in which the delivery concept of Article 17 (1) CMR was centered on. The Dutch
national concept of delivery apparently does not differ from the concept under the CMR
according to the Supreme Court.

Supreme Court decision of 24 March 1995 (NJ 1996/317)

In its judgment of 24 March 1995 the Supreme Court had already dealt with the concept of
delivery under the CMR. The Supreme Court held in the Mars case that delivery as in
Article 17(1) CMR does not necessarily require an actual handing over or unloading of the
goods. According to the Supreme Court this would be unreasonable in cases in which the
addressee is responsible for the unloading of the goods. In these cases, the moment of
factual control is considered decisive. As of the moment the addressee obtains the actual
control of the goods the goods are delivered and the period of responsibility ends. It is
furthermore possible that the goods continue to be in possession of the carrier after
delivery based on another contract than the contract of carriage.

Supreme Court decision 17 February 2012 (NJ 2012/289) - the facts

The shipper, Stainalloy, instructed Tele Tegelen, the carrier, to transport stainless steel
pipes from Geleen, the Netherlands to Stainalloy’s premises in Sliedrecht, the
Netherlands. Two wayhbills were issued, as two trucks and trailers were used to transport
the pipes to Sliedrecht.

The two trailers with pipes did arrive at their destination. The first trailer was unloaded, the
goods were delivered and the waybill was accordingly signed by Stainalloy. The second,
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however, has never been unloaded by the addressee. The addressee informed the driver
that the total weight of the shipment at the second trailer was higher than had been
agreed and that there was no space available for the steel pipes to be stored at the
Stainalloy premises and therefore the truck could not be unloaded. Consequently, the
driver of the second truck agreed to park the trailer outside the premises in the public road
in order to unload the shipment at a later date. Stainalloy and the carrier agreed that
Stainalloy would pay a daily compensation of EUR 85.- per day for the prolonged use of
the trailer until the truck was actually unloaded. It never came that far, since the goods
were stolen from where the truck was parked.

No copy of the consignment note had been signed by Stainalloy for the receipt of the
goods of the second trailer.

Stainalloy asserted that it had not given any instructions to the carrier to park the trailer at
the side in the public road and that therefore the goods had not been delivered and the
period of responsibility of the carrier under the contract of carriage had never ended. The
carrier asserted that by parking the trailer with the goods outside the premises, the goods
were delivered and that the goods continued to be in possession of the carrier under a
rental/use contract of the trailer, as the addressee had agreed to rent the trailer and paid a
daily fee for the rent.

The District Court and the Court of Appeal

The District Court of Roermond considered the shipment of the second truck to be
delivered. The court regarded the moment that the trailer had been parked at the roadside
decisive.

The Court of Appeal Den Bosch however required Stainalloy to prove that the trailer was
parked at the roadside without any instruction from the addressee. According to the Court
of Appeal Stainalloy succeeded in proving this and the goods had accordingly not been
delivered by parking the goods outside the premises of the addressee. The goods had not
continued to be in the possession of the carrier under a different contract than the contract
of carriage, despite the daily amount paid for the use of the truck.

The Supreme Court

In its decision handed down on 24 March 1995 the Supreme Court now makes it for the
first time unequivocally clear that the concept of delivery for road transportation must be
based on a “consensus between the addressee and the carrier, in the sense that the
carrier surrenders control over the goods with the express or tacit approval of the
addressee and also provides the opportunity for the addressee to take actual control over
the goods.” FN1 It will entirely depend on the contract of carriage and the facts of the case
whether the goods have been delivered.

By and large, this judgment seems to be in line with how the concept of delivery in the
CMR is viewed outside the Netherlands. FN2

For the case at hand this meant that the judgment of the Court of Appeal was upheld. The

steel pipes had not been delivered as the addressee succeeded in proving that no
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instructions had been given to the carrier to park the trailer unguarded, outside the
premises in the public road. Moreover, the second waybill had not been signed by the
addressee, and the receipt of the goods had also not been confirmed by any other means.

Conclusion

This case law places a carrier into a difficult position every time the driver (and thus the
carrier) is confronted with an addressee refusing to accept the goods or whenever it is
impossible or impractical to unload the goods, as consensus about acceptance of the
goods by the addressee seems to be a necessary requirement for delivery.

It will be challenging for a carrier to prove in court that an addressee has consented to
accept delivery. This judgment therefore once again emphasizes that it is important for a
carrier to require a signature on the consignment note or to require a different form of
proof of receipt in order to be able to prove later that the goods were delivered. It can also
be agreed in the contract of carriage, what a carrier is allowed to do with the goods should
it prove impossible to immediately unload at destination. If all of this is impossible, the
carrier should always request instructions from the shipper as provided for in article 14/15
CMR and act accordingly.

It is questionable whether the outcome of this case would have been different should the
carrier have parked the trailer simply at the premises of the addressee. The carrier would
still have needed some form of proof that the goods were parked at the premises of the
addressee in such a way that the addressee willingly took control over the goods. In most
Dutch case law in which a road carrier left the goods at the premises of the addressee,
because of the impossibility or difficulty to unload, the carrier has been held liable under
the contract of carriage for the loss or damage of these goods.

FN1 Free translation of par. 3.5 of the Supreme Court judgment.

FN2 See for instance Clarke, International Carriage of Goods by Road: CMR (London:
Informa, 2009), page 102-105.
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