DACHENG
LAW
OFFICES

NI S

BE=17<H

BHEEENER R

2014 £E55 2
ARBINESAT BEEHH




H X

FrEE 3 NEW LAWS AND REGULATIONS WATCH .........cocooveveveeennne, 3
HNRERE IRST AL T BRIR (B) B SR BIA e, 3
ZHRRAHR GERIZIMEMDSREEHINE 5
(EERBUNMBE R ATTINEY 4 H 1 HEMAT oo, 7
ASIEIB AR T HOE AT I AT B I B AT v, 9

SERF B REAL-TIME INFORMATION.........coovvvveeeeeveeceeeeree e 12

Bl O HEEE DT R MiE S BN GEREFD) ATHE

R T T vt e e oo e e e e e e e e e e e e e e e e e e e eeeeaereeaaeeeaeeeareeaareeraaeaaeeaaeen 12
AEnom: SRR TI R E PR Al S S I DAL e, 14
R S B U B B T TR LT et e e e e e e e e e e e e e e e e e eeeeeeeeenaes 16
A I T T 25 HE T eeeeeeeeeeeeeeeeeeeeeeseeeesereesereeseeeeeeeeseeeeseeeesaneean 17
FIIHT CASESTUDY ..o e e e ee e e s e seaeeeaeeans 20
TS E PR B s A QAT PR F R 22 AR B A PR A 7 25 B 1R
BT T 28 oo e e e e e e e e e e e e e e e e e e e e e e aaaan 20
BIHIESE INFORMATION SELECTION .....ooeeeeeeeeeeeee e e eene e 29
No Resolution in DHL Demurrage Case .......c.ccoevvvuviivieeiinennnnennn. 29



FiEiEiE NEW LAWS AND REGULATIONS WATCH

SrREEE RSN O RYIR () BiA R R

2H27TH, BB R EAT (T AN RS IRSS Al Y E B3R (5D
FiA R AEY, H20144F4H 1 H AT .

(D) B, AMAZEE RS AN HHGR (F) AN [F] i 2 DA
THAT: OB A =k A= B AR Al Ok D SR 4
EANA LA S A S B AN R BN A& ZT h H S
7], H2E RN A LG RSl T BB AL BN N, B
BRI N SRR AN REEA RS ks SMREEE RS LB

7

SAT Clarifies Tax Rebate (Exemption) on Exported

Goods of Integrated Foreign Trade Service Enterprises

On February 27, the State Administration of Taxation
("SAT") released the Announcement on Issues concerning
Tax Rebates (Exemptions) on Exported Goods of Integrated
Foreign Trade Service Enterprises (the "Announcement"),

with effect as of April 1, 2014.



According to the Announcement, when declaring tax
rebates (exemptions), an integrated foreign trade service
enterprise shall meet the following conditions: (1) the
exported goods must be produced by the production
enterprise itself; (2) the production enterprise must have
sold the exported goods to an integrated foreign trade
service enterprise; (3) the production enterprise must have
signed an export contract with the overseas organization or
individual, agreeing that the goods will be exported by the
integrated foreign trade service enterprise to the overseas
organization or individual and the money will be paid by the
overseas organization or individual to the integrated foreign
trade service enterprise; and (4) the integrated foreign
trade service enterprise must have exported the goods as a

self-run business.

(Source: www.gdltax.gov.cn)


http://www.gdltax.gov.cn/
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Three Authorities Issue Measures for Dynamic

Supervision of Road Transport Vehicles

Recently, the Ministry of Transport, the Ministry of Public
Security and the State Administration of Work Safety jointly
iIssued the Administrative Measures for the Dynamic
Supervision of Road Transport Vehicles (the "Measures"),

with effect as of July 1, 2014.

The Measures, consisting of 42 articles in six chapters,
are applicable to the situation where satellite positioning
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https://hk.lexiscn.com/law/content.php?content_type=T&origin_id=2334852&provider_id=1&isEnglish=N

devices with the function of travel recording are installed
and used in road transport vehicles and relevant safety
supervision and management activities. According to the
Measures, the road transport authorities, the traffic
administrative departments under the public security
authorities and the safety supervision authorities shall be
jointly in charge of the dynamic supervision of road

transport vehicles.

(Source: www.moc.gov.cn)


http://www.moc.gov.cn/
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Measures for Openness of Customs Information

Released

The General Administration of Customs on February 26
released the Measures for the Openness of Government
Information by Customs of the People's Republic of China

(the "Measures") which shall be effective as of April 1, 2014.

The Measures clarify issues concerning the scope,
methods, procedures, supervision and guarantee of the

openness of customs information.


https://hk.lexiscn.com/law/content.php?content_type=T&origin_id=2336182&provider_id=1&isEnglish=N
https://hk.lexiscn.com/law/content.php?content_type=T&origin_id=2336182&provider_id=1&isEnglish=N

The Measures provide that any citizen, legal person or
other organization that finds any Customs has failed to
perform the obligation of opening the customs information
may lodge a complaint to the customs supervision
authorities, the authorities in charge of the openness of
customs information or the Customs of the next higher level.
The Customs or authorities receiving the complaint shall

conduct an investigation.

(Source: www.customs.gov.cn)


http://www.customs.gov.cn/
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Announcement of the Ministry of Transport to Cancel
and Delegate to Lower Level a Group of Administrative

Examination and Approval Items



Document Number: NO.8 (2014) OF THE MOT

Issued on 11™ March, 2014

According to decision of the State Council on Matters
concerning a Group of Administrative Approval Items to
Be Cancelled and Delegated to Lower Levels (No. 5 [2014]
of the State Council), 5 items of administrative approvals be

referred to MOT.

To be cancelled (2 items approval):

1. To employ foreigners to serve on ships of Chinese
nationality;

2. Emergency plan of prevention and cure of marine
environment pollution related to some operators and

activities.

To delegate to the competent authorities of transport under

provincial government (3 items):

1. Approval of inter-province common goods carriage by
water;
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2. \Verification of B class supervisor's qualification
certification on water transport engineering;
3. Verification of special supervisor's qualification

certification on water transport mechanical & electrical

engineering.

(Source: www.moc.gov.cn)
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MOT Promotes Transformation and Upgrading of Ports

The Ministry of Transport ("MOT") on March 6 released
the draft Guiding Opinions on Promoting the Transformation
and Upgrading of Ports (the "Opinions") for public comment

until March 17.

The draft Opinions clarify the major tasks in promoting
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the transformation and upgrading of ports, including
expanding the service function of ports by speeding up the
pace of the building of modern ports, improving port
transportation systems to enhance the role of ports as hubs,
promoting the development of green ports for resources
conservation and environmental protection, deepening the
construction of safe ports to tighten the administration of
port safety, and vigorously boosting port informatization to

promote the efficient and convenient operation of ports.

(Source: www.moc.gov.cn)
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Li Kegiang: Support Ascension Hong Kong International
Financial Trade and Shipping Center

2014-3-14

Premier of state council Li Kegiang held press

conference in Beijing, pointed out that world economic went
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up and down, in such severe complex circumstance, Hong
Kong can hold its feet to keep prosperity, which showed
Hong Kong's competitive economics. He said, Hong Kong
made important contributions in country's inland reform &
open and modern constructions, and also, deep reform and
promotions in economic ascent in inland bring more room

for Hong Kong's development.

He pointed that the central government's policy for
Hong Kong and Macao is successive and clear, central
government will continuously support Hong Kong, keep and
promote its position of international financial trade and
shipping center. He also said, Hong Kong has professional
advantages in present inland deep open in services. He
believed that Hong Kong compatriot always have the spirits
of dare wins, will keep superiority in the future global

competition, and keep prosperity.

(Source: www.aastocks.com)
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CST Firstly Invested in European Ports

2014-3-14

Days ago, China Shipping Line subsidiary company,
China Shipping Terminal Development (H.K) Co., Ltd
successfully finished the shareholdings purchase of
APMT’ s share on Zeebrugge port and started to operate,
this is the first terminal with China Shipping Terminal’ s
investment and joint - stock in Europe, it’ s also the new
outcome of China Shipping Group strengthening
collaboratively developments between shipping and

offshore industries.

(Source: www.ccmt.org.cn)
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MHI sued by MOL
From: Baird maritime
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Translated by: Zhang Lijuan, Zeng Yan, Wang Tao

Japanese carrier Mitsui OSK Lines (MOL) has reportedly
filed a claim in the Tokyo District Court against Mitsubishi
Heavy Industries (MHI) following last year’s sinking of the

8110-TEU 'MOL Comfort'.

It is understood the claim encompasses damages and
compensation as well as covering the costs of strengthening

six sister ships.

The hull and machinery of the 'MOL Comfort' were
insured for US$66 million, while the sinking is being
estimated to cost insurers between US$300-400 million in

claims.

Launched from MHI's Nagasaki yard in 2008, the
Bahamian-flagged and post-Panamax containership
suffered a crack amidships in rough weather while steaming
between Singapore and Jeddah in the Indian Ocean on June

17.
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Having split in two, the aft section sank ten days later,
while the bow section remained afloat until being ravished

by fire and ultimately sinking on July 11.

According to MOL media information, the cause of the
incident remains undetermined. However, it temporarily
withdrew its sister ships from service to enable their hulls to
be upgraded and introduced operational changes to reduce

structural stresses.

(Source: www.simic.net.cn)
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No Resolution in DHL Demurrage Case

By Gavin Magrath (Magrath's Law Chambers)

Readers may recall a previous article on the decision of
the Federal Court of Canada in DHL v CA-CGM, involving an
underlying dispute over approximately $680,000 in
demurrage charges on a cargo shipped from Halifax to Ho

Chi Minh City but ultimately abandoned by the consignee.

The carrier brought a suit in the Courts of Marseille
pursuant to the bill of lading's jurisdiction clause against a
number of parties, including the forwarder, on the basis that
they were liable for those charges under the definition of

"Merchant" in the carrier's bill of lading.

The forwarder brought an application before the Federal
Court for an anti - suit injunction, essentially asking the

Court to confirm that the forwarder was not a "Merchant"

29



and therefore subject neither to the jurisdiction clause nor
to liability for demurrage charges. That application was

rejected, and the forwarder appealed.

Since that update, the appeal has been dropped and the
underlying demurrage claim apparently settled. While this
is of course a good outcome for the parties, it leaves us with

more questions than answers.

What is the true scope of the "Merchant” clause?
Anecdotally, carriers appear to have become somewhat
more aggressive in attempting to recover these charges
from Canadian forwarders, possibly in reliance on the
Federal Court's decision. In my opinion, however, that

decision is very restricted:

It was a claim for an anti-suit injunction by the
forwarder, not a claim for demurrage by the carrier. At all
times not only was the burden on DHL to prove its case, but
to the very high standard required to obtain a mandatory
injunction. While DHL failed to meet that high burdens, that
does not mean that the carrier would have succeeded in
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proving the opposite case against the forwarder as plaintiff

in Marseille.

On the particular facts, the Forwarder not only held the
Bills of Lading, but exercised their legal rights as holders to
stop the goods pending payment of freight. The claim in
Marseille might have determined whether this actually
caused the abandonment and damages, but in any event
the Federal Court decision merely confirms that if you
exercise your rights as the BL holder, you will be considered
a BL holder. Had the stoppage and abandonment occurred
without any intervention by DHL - if they had never
exercised their rights under the BL - then the Court may not
have considered them bound as a "Holder" under the

Merchant clause.

In any event the Court only determined that DHL should
have to make its defence to the claim as brought in Marselille,
and nothing about its actual liability for these demurrage

charges or for charges generally.

As both appeal and claim were settled on a confidential
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basis, general concerns with demurrage claims were not
tested. For example, plaintiffs have an obligation to
mitigate damages, and therefore in the case of such
substantial charges there may be evidence that the carrier
could have and should have taken steps to dispose of or
return the goods to mitigate those losses, limiting the
liability of any Merchant. Similarly, demurrage charges are
arbitrary and in the nature of a penalty for failure to return,
rather than commercial costs borne by the carriers. Where
these charges are excessive they represent a windfall to the
carrier and principles of law or equity might limit those
damages, for example to the replacement cost of the

container.

Forwarders - and carriers - should view this decision as
extremely limited in scope, and certainly not as a decision
that establishes that forwarders acting in their capacity as
agents only will be considered "Merchants" or that they wiill
be liable for demurrage charges owed by their disclosed
principals. Forwarders who have acted as agent only, and
not contracted directly as NVOC, should continue to resist
these commercial claims by directing the carrier to their
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principal contracting parties, the shipper and consignee.
Of course, forwarders should seek the advice of a

qualified lawyer in their jurisdiction before making any

decision about their response to possible claims, in addition

to notifying their insurers.

February 21, 2014

(Source: www.forwarderlaw.com)
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