PRC Labor and Employment Law Newsflash — March 2014©Labor Law Team, Dacheng Law Offices

ARBIEER

PRC Labor and Emploment Law Newgflsh

March, 2014

Risk Control of Transfer from Dispatchment to Direct Employment

The Interim Provisions on Labor Dispatch (hereinafter referred to as ‘the Provisions’) that have
drawn a lot of attention were implemented on 1% March 2014, as the matched legislation of the
Amendment to the Employment Contract Law of PRC and the Implementing Measures for Labor
Dispatching Administrative Licensing. The Provisions define and clarify relevant issues such as
posts of temporary, auxiliary and substitutable, ratio of dispatched laborers, equal benefits for
equal work, equal social security, return and termination, etc. This new legislation will
considerably impact the relationship between employers and employees and change employment
practices. Confronted with this strict limitation on labor dispatch, accepting units shall take
corresponding measures like retuning those dispatched laborers, using direct employment or
transferring to outsourcing, etc., while, any of the said ways may lead to new disputes if handled
improperly. This newsletter will discuss relevant issues and how to control risks in the transfer
from dispatchment to direct employment.

1. Time-point to Change to Direct Employment
«  Dispatchment not on posts of temporary, auxiliary and substitutable

In accordance with the Amendment to the Employment Contract Law of PRC, employment
contracts and labor dispatching agreements lawfully entered into prior to 28" December 2012
shall continue to be performed until the expiration thereof. Hence, dispatchment even not on
posts of temporary, auxiliary and substitutable can still be performed. Accepting units may
choose to use direct employment or return the dispatched laborer.

As for labor dispatching agreements entered into after 28" December 2012, if not on posts of
temporary, auxiliary and substitutable, the accepting units will be deemed as illegal use of labor
dispatch and the labor administrative department has the right to request corrections. Where no
correction is made by the prescribed deadline, the accepting units shall be given a fine of not less
than RMB 5000 but not more than RMB 10,000 per dispatched laborer involved. That is to say,
the accepting unit shall transfer the said laborers to direct employment or return the laborers as
soon as possible after 1% July 2013.

» Labor Dispatch that Exceeds the Legal Ratio
In accordance with the Amendment to the Employment Contract Law of PRC, employment

contracts and labor dispatching agreements lawfully entered into prior to 28" December 2012
shall continue to be performed until the expiration thereof. Hence, even exceeding the legal ratio,
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the labor dispatching agreements can still be performed. Accepting units may choose to use
direct employment or return the dispatched laborer.

As for labor dispatching agreements entered into after 28" December 2012, pursuant to Article
28 of the Provisions regarding the grace period, before 1% March 2016, it is still legal for
accepting units to use labor dispatch which exceeds the legal ratio. At the same time, the
Provisions require the accepting units to formulate a plan to adjust its employment situations, to
submit the plan as formulated thereby to the local administrative department of human resources
and social security for record-filing and to reduce the percentage within the required range of
two years. In other words, the grace period of two years is a period to rectify and the accepting
units shall rectify and reform within two years. Namely, the accepting units shall change the
dispatched laborer to direct employment or return the dispatched laborers in batches within the
grace period of two years from 1% March 2014 to 1* March 2016.

2. Change to direct employment need consensus between three parties.

When changing to direct employment, a signed employment contract between the accepting unit
and the dispatched laborer will not validate a lawful transition of employment. Also required for
a lawful transition is the legal termination or expiration of the employment contract between the
dispatched laborer and the labor dispatching company; the termination or expiration of the labor
dispatching agreement between the accepting unit and the labor dispatching company and the
expenses settlement between them; return and enrollment and social security transfer.

If the accepting unit signs an employment contract with the dispatched laborer directly and
causes damage to the labor dispatching company, before the termination or expiration of the
employment contract between the dispatched laborer and the labor dispatching company, the
accepting unit shall be joint and several liable.! Besides, the signing of an employment contract
between the accepting unit and the dispatched laborer will also lead to conflicts between the
accepting unit and the labor dispatching company, and the latter may cause hindering or delaying
in the following matters like return, social security transfer procedures, etc. Before the
completion of social security transfer and premium contribution, once an occupational injury
happens, the accepting unit may face the risk of failing to obtain the compensation from the
occupational insurance fund.

Therefore, in the process of a direct employment transfer, the accepting unit needs to have
effective communication with the labor dispatching company and with the dispatched laborer, in
order to reach an agreement.

Case Study: Labor Dispute during the Transfer from Dispatchment to Direct Employment

A famous foreign company, which will be referred to as Company A has been cooperating with
the largest local labor dispatching company for many years and as a result, thousands of workers
have been dispatched to Company A by their service. In the second half of the year 2013, due
to compliance and employment needs, Company A decided to grant all of the dispatched workers
direct employment.

! Article 910f the Employment Contract Law. If an employer hires a worker whose employment contract with another employer
has not yet been terminated or ended, causing the other employer to suffer a loss, it hall be jointly and severally liable with the
worker for damages.
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Considering that the labor dispatching agreement with the labor dispatching company would
expire on 31" December 2013, Company A sent a written notice to the labor dispatching
company that read: “the labor dispatching agreement will not be renewed upon expiration.” The
labor dispatching company responded on 4™ December 2013 requiring Company A to return the
dispatched workers in order to arrange new accepting units. In the last ten days of December,
Company A scanned the resignation letters signed by the dispatched laborers and made CDs to
send to the labor dispatching company. The contents of the resignation letters read: “due to the
expiration of the labor dispatching agreement between company A and the labor dispatching
company, now upon receipt of the notice of Company A, since 1* January 2014, the workers of
the former tripartite contract will become formal employees of Company A that will conclude
employment contract with the worker directly. I am willing to work for Company A, so | render
my resignation to the labor dispatching company.”

The resignation letters were printed with the date of December 2013. Besides, Company A paid
out all the agreed fees like salary, etc. of December, 2013 to the labor dispatching company, and
it should pay all the dispatched laborers on 10" January 2014 via bank transfer. However, the
payment was delayed. During The Spring Festival, workers employed by Company A gathered at
the office of the general manager and personnel of Company A requiring salary and asking how
to handle as the labor dispatching company required them to work in other companies. As a
result, workers at many production lines could not focus on their work, which caused adverse
impact on the overall normal business operation of company A.

From the perspective of the law, a delay of salary payment by a labor dispatching company is
illegal. However, handling it according to the legal procedure as described would be time
consuming and wouldn’t solve the pressing issues. As long as the workers cannot get their salary,
they would not work, which would impact the normal business operations of Company A for a
potentially long period of time.

In order to stabilize the workers and to reduce the adverse impacts of production, the
management of Company A and lawyers of our team put forward the following decisions: 1.
Hold a meeting on 13" January 2014 to explain the true reason of salary delay. 2. Company A
will supply transportation support to help the workers ask for salary at the dispatching company
or file a complaint at the labor supervision department. 3. Arrange the worker to sign an
employment contract within two days effective as of 137 January 2014. 4 Company A should
communicate with the labor dispatching company in order to negotiate the salary payment, and
to resolve social security transfer matters. 5. Provide updates to relevant government
departments on the matter and measures taken by Company A, in order to gain support.

On January 15", 2014, the labor dispatching company and company A signed a memorandum
which required the labor dispatching company to provide the workers with their delayed salary.
The memorandum also provided procedures for resignation and social security transfer.

Our team holds the opinion that in this crisis, signing employment contracts with dispatched
workers is a must to avoid a potentially undesirable situation and to stabilize and keep the
workforce before the termination of employment contract with the dispatching company. But this
case reminds the accepting company that in the process of direct employment transfers,
consensus through negotiation with the labor dispatching company is very important and its
timeframe should be well controlled. It is better to avoid signing employment contracts before
the termination or expiration of the employment contract between the workers and the
dispatching company in order to reduce the conflicts, disputes and legal risks with the labor
dispatching company.
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This newsflash is prepared by the Labor Law Team of Dacheng Law Offices. Members of the Labor Law
Team: Maggie Kong, Shane Luo, Novel Sun, Susan Shan, Kent Xu, Grace Yang, Anderson Zhang and
John Zhou. If you have any inquiries regarding the PRC employment law matters, please contact us at
laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advice. Readers may
contact us for legal advice on any particular issues. The copyright of the entire content is owned by our
team. Reproduction and distribution of this newsflash in whole or in part without the written permission
of our team is expressly prohibited and we reserve all legal rights.
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24/F, Shanghai World Financial Center

100 Century Avenue, Shanghai 200120, P. R. China
Tel: 86-21-5878 5888  Direct: 86-21-2028 3597
Fax: 86-21-2028 3853 Mobile: 86-188 0176 6837
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