PRC Labor and Employment Law Newsflash — November 2015 i

©Dacheng Law Offices
RALERIMB ST

K‘ﬂ‘j I? ﬂGl\'K’ 1992

. m«—{ A &1
PRC Labor and Employment Law Newsflash
November 2015

Calculation of Medical Leave and Termination of Employment Contract

“Medical leave” means the period during which an enterprise cannot terminate the
employment with an employee because he leaves for medical treatment due to illness or
non-work-related injury. Some SMEs in consideration of human resource costs, putting risks
aside, dismiss employees during their medical leave as they leave for illness or
non-work-related injury reason; and some employers illegally dismiss the employees
suffering from illness or non-work-related injury on the ground that they are incompetent for
original positions upon expiration of medical leave. Employers should be familiar with
relevant regulations on medical leave and lawfully deal with relevant matters to prevent
employment risks and procure employees’ legitimate rights and interests.

. Medical Leave

No employer may unilaterally terminate an employment contract during the medical leave,
but how long will the medical leave last and how to calculate it?

1. Period of Medical Leave

It is specified in Article 3 of the Provisions on Medical Leave for Illness or Non-Work-Related
Injury of Enterprise Employees that “Any employee of an enterprise who needs to leave for
medical treatment due to illness or non-work-related injury shall be given a medical leave
from 3 to 24 months based on his accumulative years of service and his years of service for
the enterprise”. Therefore the medical leave to which an employee is entitled for illness or
non-work-related injury should be:

Accumulative Service Service for the Employer Medical Leave
Less than 5 years 3 months
Less than 10 years
5 years or more 6 months
Less than 5 years 6 months
5 years or more and less than 10 years 9 months
10 years or more 10 years or more and less than 15 years 12 months
15 years or more and less than 20 years 18 months

20 years 24 months
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However, medical leave is not capped by 24 months. It is stipulated in the Circular of the
Ministry of Labor on Implementing the Provisions on Medical Leave for Illness or
Non-Work-Related Injury of Enterprise Employees ([1995] No. 236) that “For any employee
suffering from special diseases, such as cancer, mental disorder and paralysis, who cannot
recover within 24 months, the medical leave may be properly extended, on realities of
situation, upon approval of the enterprise and the labor administrative authority”.

Moreover, special regulations have been formulated with respect to period of medical leave in
some provinces and cities. For example in Shanghai, it is provided for in Article 2 of the
Provisions on the Standard of Medical Leave for Iliness or Non-Work-Related Injury of
Employees in Shanghai during the Term of Employment Contract (revised on August 17, 2015)
that “The medical leave shall be fixed according to the years of service of an employee for an
employer. For the first year the employee works for the employer, the medical leave shall be
three months; afterwards, with each additional year the medical leave shall be increased by
one month, but shall not exceed twenty-four months”. In this light, the medical leave of an
employee working in Shanghai is not related to his accumulative years of service but related
to his years of service for the current employer and will be increased by one month with each
additional year, with the maximum not exceeding 24 months.

2. Calculation of Medical Leave

It is stipulated in Article 4 of the Provisions on Medical Leave for Illness or
Non-Work-Related Injury of Enterprise Employees that “The medical leave of three months
shall be calculated by the accumulative sick leave within six months; that of six months shall
be calculated by the accumulative sick leave within 12 months; that of nine months shall be
calculated by the accumulative sick leave within 15 months; that of 12 months shall be
calculated by the accumulative sick leave within 18 months; that of 18 months shall be
calculated by the accumulative sick leave within 24 months; and that of 24 months shall be
calculated by the accumulative sick leave within 30 months”.

It is specified in the Circular of the Ministry of Labor on Implementing the Provisions on
Medical Leave for IlIness or Non-Work-Related Injury of Enterprise Employees ([1995] No.
236) that “Medical leave shall be counted from the first day of sick leave accumulatively. For
example, if an employee entitled to three-month’s medical leave takes his first sick leave from
March 5, 1995, then the medical leave should be taken between March 5 and September 5 and
should be deemed expiring when he takes accumulative three months’ sick leave during such
period. Any rest day, holiday or statutory festival that falls in the medical leave shall be
deemed as a part of such leave.

In Shanghai, medical leave may only be calculated day by day, and no period limitation
applies.

I1. Termination of Employment Contract

1. What should an employer do if an employee suffers from non-work-related injury or a
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hard-to-cure illness?

Pursuant to Articles 6 and 7 of the Provisions on Medical Leave for Iliness or
Non-Work-Related Injury of Enterprise Employees, where an employee who suffers from
non-work-related injury or a hard-to-cure illness is unable to engage in his original work or
any separately arranged work after medical treatment during the medical leave, or where an
employee’s medical leave ends, the labor appraisal committee shall make appraisal of the
labor capacity of the employee, and if the labor capacity is appraised to be at degree 1 to 4,
the employer may legally terminate the employment contract with and conduct the retirement
or resignation formalities for the employee; and if the labor capacity is appraised to be at
degree 5 to 10, the employer shall not terminate the employment contract during his medical
leave and shall upon expiration of the medical leave terminate the employment contract
according to legal procedures (for details, see below).

2. If upon expiration of medical leave an employee has not yet recovered or is not competent
for his original position although he has been recovered, can the employer terminate the
employment contract directly?

According to Article 26 (1) of the PRC Labor Law and Acrticle 40 (1) of the PRC Employment
Contract Law, if an employee cannot engage in his original work, the employer may not
directly terminate the employment contract, instead it shall first arrange another position for
him, and only if the employee is not competent for such another position, the employer may
terminate the employment contract by giving the employee 30 days’ prior notice, or one
month’s salary in lieu of notice. Meanwhile, pursuant to the PRC Employment Contract Law,
the employer terminating the employment contract for any of the above-said causes shall
inform the labor union of the cause of termination in advance and pay the severance according
to law. In addition, in accordance with Article 6 of the Measures for Economic Compensation
for Breach and Termination of Employment Contract, Article 22 of the Circular on Issues
concerning the Implementation of Employment Contract System, Article 35 of the Opinions
on Issues concerning the Implementation of the PRC Labor Law and other provisions, the
employer may be required to pay the medical subsidy in the amount of no less than six
months’ salary at the termination of the employment contract.

If you have any inquiries regarding the PRC employment law matters, please contact us at
hrlaw@dachenglaw.com.

Disclaimer: this newsflash is prepared by the Employment Law and Human Resource Committee of
Dacheng Law Offices, which is for information purpose only and does not constitute legal advice.
Readers may contact us for legal advice on any particular issue. Entire content copyright is owned by
the Committee. Reproduction and distribution of this newsflash in whole or in part without the written
permission of the Committee is expressly prohibited.
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