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Noteworthy Points When Formulating Internal Rules and Regulations

An impeccable system of internal rules and regulations is an important means of standard
management for employers, also providing strong support and guarantee towards the healthy
development of employers. On the contrary, a faulty one will become the blasting fuse of the
ceaseless labor disputes of employers and even become the main cause in cases where the
employers lost. Therefore, this newsletter is going to briefly introduce several points deserving
attention when designing the internal rules and regulations by the employers for your reference.

1. Who has the right to formulate the internal rules and regulations?

Per the regulation of the Employment Contract Law of PRC, the making subject is the employer,
though many departments (for instance, HR department, sales department, manufacture
department, etc.) also take part in the process or some of them actually make some of the rules,
they cannot promulgate these rules or regulations in the name of themselves. In order to avoid
the risk of voidance, the rules or regulations will be promulgated in the name of the employers at
last, which will ensure the unity and authority of the rules and regulations within the corporation.

2. How to go through the democratic procedures?

A. The Employment Contract Law of PRC regulates: when an employer formulates, revises or
decides on rules and regulations, or material matters, that have a direct bearing on the
immediate interests of its workers, the same shall be discussed by the employee
representative congress or all the employees. The employee representative congress or all
the employees, as the case may be, shall put forward a proposal and comments, whereupon
the matter shall be determined through consultations with the labor union or employee
representatives conducted on a basis of equality. Therefore, we contend that only the rules
and regulations that have a direct bearing on the immediate interests of its workers shall go
through the democratic procedures while rules concerning process such as the financial
management system, company seal management, etc. do not need the democratic
procedures.

B. Considering the high cost of establishing a trade union and the lack of maneuverability
through all employee discussion, the employer could set up the employee representative
congress. There is no specific law in regard to selecting employee representative, so the
employer could tactically use the representative ratio, selection measures, voting procedures,
etc. to establish an employee representative congress in favor of the employer.
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C. When carrying out the democratic procedures, the employers shall preserve the evidences of
discussion and negotiation process.

D. The internal rules and regulations which have passed the democratic procedures in the
previous time will be binding on employees on board afterwards only if these said rules and
regulations remain the same.

3. How to effectively fix the evidence of public announcement?

Pursuant to Article 19 of the Supreme People’s Court’s Interpretation on Labor Dispute Trials,
the labor rules and regulations, formulated by an employer through democratic procedures in
compliance with the laws, regulations and policies of the state and made public to the employees,
can be used as trial grounds for the people’s court. Hence, the employers shall have evidences to
prove that the employees have known these rules and regulations. We suggest not using the
following ways to publicize: 1. putting on the website; 2. via email; 3. posting on the notice
board, because it is hard to preserve evidences by using these ways.

4. How to ensure the legal effect of the internal rules and regulations?

A. The content must be legitimate and mustn’t go against the prohibitive provisions of law. For
example, the penalty regulation of some employers is illegal, because the Regulation
concerning Rewards and Disciplinary Sanctions of Company Employees has been abolished.
The employer has lost the ground for penalty. If the employer fines an employee, it will
violate Article 13 of the Constitution concerning the “the lawful private properties of
citizens shall not be encroached upon.”

B. The content should be reasonable. When concerning issues like “degree” and “quantity”, the
principles of fair and reasonable must be observed, namely in accordance with the normal
criteria of the average person.

C. The content shall not be in conflict with the employment contract and other agreements.
Pursuant to Article 16 of the Supreme People’s Court’s Interpretation on Labor Dispute
Trials //: “If the internal rules and regulations made by the employers are inconsistent with
the contents of the collective contracts or the employment contracts, the employees require
that the agreement shall prevail and the people’s court shall uphold.”

Case Study: Internal Rules and Regulations Shall Define Vague Concepts.

Mr. Li caused a damage of ten thousand to the company due to his delinquency and the company
believed his behavior has fitted the regulation of the Employment Contract Law of PRC in regard
to “committing serious dereliction of duty or practices graft, causing substantial damage to the
employer”, so the company terminated his employment contract. Mr. Li received the notice of
termination, unsatisfied and applied labor arbitration to the arbitration commission, claiming that
the company failed to specify the sum of extensive damage. The loss he caused did belong to
such damage. Finally, the commission ruled in favor of Mr. Li.

Lawyers of our team are in the opinion that: when it comes to the vague concepts like “not to
satisfy the conditions for employment”, “incompetent of his position”, “major change in the
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objective circumstances”, “serious dereliction of duty” and “severe violation of discipline”, the
employer must specify and detail by internal rules and regulations, or it equals that the employer
delivers the right to judge to the adjudicatory agency, leading the lack of prediction on the
consequences of employer’s own behaviors and causing the loss of maneuverability of the

internal rules and regulations.

This newsflash is prepared by the Labor Law Team of Dacheng Law Offices. Members of the
Labor Law Team: Maggie Kong, Shane Luo, Novel Sun, Susan Shan, Kent Xu, Grace Yang,
Anderson Zhang and John Zhou. If you have any inquiries regarding the PRC employment law
matters, please contact us at laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advice.
Readers may contact us for legal advice on any particular issues. The copyright of the
entire content is owned by our team. Reproduction and distribution of this newsflash in
whole or in part without the written permission of our team is expressly prohibited and we
reserve all legal rights.
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