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Labor Relations Management of Senior Managers in Practice

Since the implementation of the Labor Contract Law, employers have been cautious
about handling labor relations, when it comes to the management of relations with
senior managers, mistakes and omissions are frequent occurrences. Pursuant to the
regulations of the Company Law, the Labor Contract Law and other relevant laws and
regulations, combined with judicial practice, our team analyzes labor relations
management issues of senior managers in unlisted companies that have boards of
directors for your reference.

» The Scope of Senior Managers. The Company Law formulates that senior
managers include the manager, deputy manager and the person in charge of financial
affairs of a company, and the secretary of a board of directors of a listed company and
the other persons specified in a company’s articles of association.! While the earliest
draft of the Interpretation of Several Issues Relating to Law Applicable to Hearing of
Cases of Labor Disputes by the Supreme People’s Court (III) formulates that the
senior managers of the employer in Article 24 of the Labor Contract Law refer to the
chairman, vice chairman of the board, the president, the director, the manager, deputy
manager and the person in charge of financial affairs of a company, and the secretary
of a board of directors of a listed company and the other persons specified in an
employer’s articles of association. Although the final and formal version of the draft
deletes the content of the scope of senior managers, it is a clue that, in judicial
practice, the interpretation of senior managers differs between labor law and company
law but the mainstream view is in accordance with company law regulations to define
the scope of senior managers.

» The Signing of Senior Managers’ Labor Contracts. According to the Company
Law, senior managers should be engaged by the board of directors, and the board of
directors should sign and issue offers or the board of directors and the senior
managers should sign the engagement agreements. However, offers or engagement
agreements do not have the properties of labor contracts, because the board of
directors cannot represent the employer. Besides, offers or engagement agreements
mainly determine the functions of the employees, while the labor contract contains
many other essential terms defining rights and obligations between employers and
employees except for the function term. Therefore, the employer must sign the labor
contract with the senior manager engaged by the board of directors. If not, but only
with the offers signed and issued by the board of directors or engagement agreements

Some regions have relevant regulations about the scope of senior managers, for instance, the Guiding Opinions of
Hearing Labor and Personnel Disputes by the Higher People’s Court and Labor and Personnel Disputes Arbitration
Commission of Jiangsu Province (I1) regulates that the scope of senior managers refers to the regulation of ltem 1,
Article 217 of the Company Law of People s Republic of China.
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signed by the board of directors and the senior managers, the employer may face the
risk of paying the employee twice his wage and other risks, which many courts have
relevant precedent cases.”

» The Obligations of Senior Managers beyond Labor Contracts. As company’s
senior management, they should abide by not only the Labor Law and relevant laws
and regulation but the Company Law as well. As a result, senior managers shall be
fully aware of the obligations of the Company Law which mainly focuses on duty of
care and duty of loyalty when performing their labor contracts.

» The Termination of Labor Contracts of Senior Managers. Pursuant to the
Company Law regulations, the board of directors has the right to relieve senior
managers from their posts unilaterally, but the dismissal of senior managers in
company law is not equivalent to the termination of labor relations in the field of labor
law. If the board of directors dismisses the senior managers because of the situation
where the employers can unilaterally terminate the labor contracts in accordance with
relevant labor laws and regulation, then after the board of directors dismisses the
senior managers, the employer can terminate the labor contract with these senior
managers according to law, or even though the board of directors dismisses the senior
managers, the employer cannot terminate the labor contracts with them accordingly,
and other posts should be arranged for them. Only if they are incompetent in the new
post can the employers terminate the labor contracts with them then.

» The Remuneration of Senior Managers. As senior managers have the right to
participate in the designing of the employer’s remuneration plan, in order to avoid
moral hazards, the Company Law regulates that the remuneration of the senior
managers is decided by the board of director. In judicial practice, there have been
many cases in which general managers have sued their employers for large sum of
salary. In Shanghai, if the general manager cannot supply the corresponding decision
of the board of directors, he will assume the risk of losing a lawsuit. Additionally,
sometimes the regulation of the decision of the board of directors is in conflict with
the regulation of the labor contract. How to handle this? If applying the regulation of
the Company Law, the decision of the board of directors should be followed. Whilst
there is specific regulation in Jiangsu Province, the term in the labor contract should
prevail. Accordingly, when handling the remuneration disputes between the employer
and the senior manager, local regulations should be paid attention to.

2Many regions does not support doubling the wage, for instance, the Guiding Opinions of Hearing Labor and
Personnel Disputes by the Higher People’s Court and Labor and Personnel Disputes Arbitration Commission of
Jiangsu Province (I1) regulates that if the employer does not sign the written contract with the senior manager but
is able to supply the engagement agreement to prove the rights and obligations between both sides existed and
executed practically, the senior manager claims for twice the wage because of not signing written contract, the
court will not support.
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Case Study: Can an Employer Terminate Labor Relations with the Employee
because of the Dismissal by the Board of Directors?

Mr. Zhang has served as the general manager of a company for 6 years. In April, 2011,
Mr. Zhang was relieved from the post of general manager at the board meeting. On
the following day, Mr. Zhang received the termination notice from the HR department
because he no longer served as the general manager and he was required to turn over
his work within one month. Mr. Zhang disagreed with the settlement and applied for
arbitration at the local labor and personnel disputes arbitration commission
(Hereinafter referred to as arbitration commission) two months later, claiming
damages due to the illegal termination of his labor contract. After trial, the arbitration
commission held that the employment termination by the company was illegal and
ruled against the company by ordering it to pay damages to Mr. Zhang.

The focus of the case is Mr. Zhang’s dual role, as he was both administrator and
worker of the company. His employment relationship with the company should be
ruled by both the regulations in the Company Law and the regulations in the Labor
Contract Law. In this case, the dismissal decision by the board of director is
consistent with the regulations in the Company Law; the second concern is to check
whether the termination of the labor relation between the company and Mr. Zhang is
consistent with the relevant provisions of the Labor Contract Law. In this case, the
termination is not compliant with the aforementioned regulations, so the company
must accept the consequences of illegal termination of the labor contracts. It is
fortunate for the company that Mr. Zhang claimed for damages for illegal termination;
if he required the company to resume labor relation, judging by the present arbitration
practice, the arbitration commission would probably support this claim, which means
the company should resume the labor relation with Mr. Zhang until his labor contract
expires. In this scenario, the company would also be obligated to pay his salary
according to the original standard.

We submit the following advice through this case: 1. Except for signing the
engagement agreements from the board of directors, the employer shall sign labor
contracts with senior managers; 2. When signing labor contracts with senior managers,
the employer shall pay attention to the uniformity of the engagement term decided by
the board of directors and the term of the labor contract; 3. The labor contract shall
contain terms like the handling of the senior managers’ labor relations when the
engagement term is expired or they are dismissed, especially the work content,
remuneration, welfare and so on with regard to the engagement expiration to avoid the
incurrence of labor disputes; 4. The legality of the dismissal of the post by the board

of directors pursuant to the Company Law is, by no means, the legal ground to
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terminate the labor contract; 5. After the termination of the labor contract, if the senior
manager asks to resume the labor relation, the best response is to collect evidence to
prove that the execution of the labor contract is objectively impossible.

This newsflash is prepared by the Labor Law Team of Dacheng Law Offices.
Members of the Labor Law Team: John Zhou, Kent Xu, Maggie Kong, Anderson
Zhang, Elle Gao, Susan Shan and Novel Sun. If you have any inquiries regarding the
PRC employment law matters, please contact us at laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal
advice. Readers may contact us for legal advice on any particular issues. The
copyright of the entire content is owned by our team. Reproduction and
distribution of this newsflash in whole or in part without the written permission
of our team is expressly prohibited and we reserve all legal rights.
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LABOUR LAW TEAM INTRODUCTION
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Dacheng labor law team is constituted of several senior lawyers who graduated from
prestigious universities in China. Since Dacheng Law Offices founded, our team has
accumulated vast practical experience in labor law services including giving assistance
to clients to draft all types of agreements and rules with employees, providing
placement solution to structure reform and merger & acquisitions, layoffs plans, labor
dispatching plans, senior executives staffing and so on. We also participate in collective
bargaining on behalf of clients, help resolve collective disputes, represent clients in all
kinds of labor arbitrations and litigations. The team has offered professional and
dedicatedservices to its clients who include Fortune 500 companies and China’s top 500
enterprises.




