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Editor's note: the purpose of this publication is to report the most recent developments in the field of
cross-border dispute resolution in connection with China, as well as our practical experience therein. However,
this publication should not be treated as a substitute for a formal legal opinion in individual cases. If you have
received this publication more than once, or would like to subscribe or unsubscribe to this publication, or

follow up on any issues raised in this publication, please be in contact with the lawyer you usually deal with at
Dacheng Law Offices.
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BRI
JUDICIAL DEVELOPMENTS

BEb . RIS KA (RTEEER H X I R AR 2 4y it 5 R AR N L]
RIERERDY CRIE: AR, 201341 H 5 H)
SPC and CIRC Promulgate the Circular on the Pilot Program of Establishing the
Mechanism of Linking Insurance Dispute Litigation and Mediation in Certain Regions
of China (Source: rmfyb.chinacourt.org, January 5, 2013)

EamARER. PERKREEEEZASAH <KX TREEEBSHMXAREILIR
e AHMIRIASTEBNENTIXR TIENBEY, REA2ERIMXEKEFREILR
e Y BHiFIA SRR T IR T,

The Supreme People's Court ("SPC") and the China Insurance Regulatory Commission
("CIRC™) have jointly promulgated the Circular on the Pilot Program of Establishing the
Mechanism of Linking Insurance Dispute Litigation and Mediation in Certain Regions of
China, deciding to jointly launching the pilot program of establishing the mechanism to link
insurance dispute litigation and mediation in certain regions of China.

MR THENBREEIL. TERR UL Z THRRIE, RFEME. QL. B
REABTBENUY, MRRUDLEEARBEZAIEFEMALFRERE, HPHH
BEANEENG, HHERRIVIFEBRARE.

Such efforts are made to establish and improve diversified resolution mechanism for
insurance disputes, to promote lawful, fair, efficient and proper resolution of disputes, to
provide more alternative dispute resolutions for parties involved in the insurance disputes
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and to protect the lawful rights and interests of each involved party so as to promote the
sustainable and healthy development of insurance industry.
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R ARER A CRTEH (hHEARSNEPIRFRRZEREHE) &F &
HIfERE (—)) CRIE: ANREREHR, 201341 H 8 HD

SPC Promulgates the Interpretations on Several Issues Concerning Application of the
Law of the People's Republic of China on Law-Application for Foreign-Related Civil
Relations (1) (Source: rmfyb.chinacourt.org, January 8, 2013)

2012 12 28 B, &REARZRLEET <BEARZERXTER (REARHKE
MEPIRBRFZFEREL HTOBANERE (—)> ), F20183F1/87
SF )ik

On December 28, 2012, the Supreme People's Court ("SPC"™) promulgated the
Interpretations of the Supreme People's Court on Several Issues Concerning Application of
the Law of the People’s Republic of China on Law-Application for Foreign-Related Civil
Relations (I) (the "Interpretations™) which shall come into effect as of January 7, 2013.

KRR it 21 &, MERBXREATIEEZ W, AREBRAILUAER
BHINREBRR: HEAFIWUAFZIELNR INETEASEFHMAR. TEEA;
HEA-FIWATNEERMEFEAR‘KMETIEN, FHPEFEARLNE
TSN, FE. TEREFHRREXREESEILZEEPEARLMESIESN, 7T
PUAEAFINREXRARMEMBER .

The Interpretations are composed of 21 articles, providing that a people’s court may
recognize any civil relations under one of the following circumstances as the foreign-related
civil relations: one or both of the parties are foreign citizens, foreign legal persons or other
foreign organizations or stateless persons; the habitual residence of one or both of the
parties are outside the territory of the People's Republic of China; the subject matter is
outside the territory of the People's Republic of China; the legal facts that result in the
establishment, modification or cancellation of civil relations occur outside the territory of
the People's Republic of China; or other circumstances that may be recognized as the
foreign-related civil relations.

Top
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(Y CRIE: ANRIEBEHR, 2013E2 A 1 H)

SPC Promulgates the Interpretations on Several Issues on the Application of Law in

Hearing the Cases Involving Labor Disputes (1V) (Source: rmfyb.chinacourt.org,
February 1, 2013)

2013 1 A 18 H, & ARZERAT KB ARZERX THRESHFINEGE
FEEAE TOBMERE (), B 2013F2 A 1 BiEhiT.

On January 18, 2013, the Supreme People's Court ("SPC") promulgated the
Interpretations of the Supreme People's Court on Several Issues on the Application of Law
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in Hearing the Cases Involving Labor Disputes (1V), effective as of February 1, 2013.

KRR (I)» 23315 5, TEARRENE. B 25520 ARSI,
OXTENFTEER BINFTRIXRRULAARMNEEHREHNEFME. AR
FEEBRZHNERNEES. PRARZGFERFEZBIOREHNEFFEIR,

The 15-article Interpretations (IV) mainly covers the following issues, namely ruling
and trial convergence, mediation, financial compensation, non-competition, orally revised
labor contracts, f foreign-related labor relations and matters related to financial
compensation after the expiry of duration of the operation term of employers, damages for
the breach of labor contracts by employers, and the procedures for intermediate people’s
courts to trial the cases involving the cancelation of final awards.

Top

ARBITRATION DEVELOPMENTS

i H A2 FE R LTI AEN R R E S im ORIR: Hifett, 201341 4 23 H)
CIETAC to Prepare to Establish Special Organization to Mediate the Investment
Disputes between Taiwan and Mainland (Source: www.xinhuanet.com.cn, January 23,
2013)

1 B 22 H3k%&, AMBENAERZENGNFREP, FEEREFRSHRERS
EFERBFFHBRPCO, X—FIWBERERNER T AR B ERENBER
PSP

It was informed on January 22 that, in order to strengthen the protection of the rights
and interests of investors from Taiwan and mainland, the China International Economic and
Trade Arbitration Commission ("CIETAC") is preparing to establish an investment dispute
resolution center that is designed accept specific types of investment disputes between
Taiwan and mainland and settle such disputes through mediation.

HEERFRZFRAZMRZERS (RMHR) EHATIENERFEMENEZ—.
RMZRI T EFMBKTERE 22 BiEERR, LRBEFHBRARPOELUERT
REW, TEXE CBRMERZRIPAEHDID MTRAREBZENRERE
H—TT IR B Fi o

CIETAC is one of the permanent commercial arbitration organizations in the world.
Yu Jianlong, vice director and secretary general of the CIETAC, told to the reporter on
January 22 that the above mentioned dispute resolution center will settle the disputes
through mediation and mainly accept the investment disputes between the parties under the
Agreement of Protection and Promotion of Investments between Taiwan and Mainland or of
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any party that falls in the investment region under such Agreement.

3

S L
PRACTICAL EXPERIENCE

BREE < RBFERNEHARFIAS TSI 1215/2012/EUY

— R RAEDEFHAIRPUTHIE L RERBATIF AT S HIE !
(1215/2012/EU BIHAE R FIHHK)

Regulation 1215/2012/EU on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters

Better enforcement of judgments abroad: bye bye exequatur!
No change for arbitration

{EZ&: Denis Philippe Z#%
Author: Professor Denis Philippe

1 JRBRPT AT ) B 85 R
PURPOSE and GENESIS

BREE« R g EE RN HIRFIASHIT RG] 44/2001/ECH (LU TR “44/2001/EC 5:4517)
T BREE FEERMN A BT B2 —o

Regulation 44/2001/EC was and remains one of the most successful Regulations of the EU
acquis communautaire.

MmAENZERNEE (REFEBNEFIRFNGHITHE] 1215/2012/EUY (LA THR
“1215/2012/EU £f51”) 3 44/2001/EC £ X 3T 7 BEMBGHE, 23T HBAIFIT.
The recasting of this Regulation was desirable and the improvements are significant.

BRERIEE ST 2012 F£12 A6 HBEI TIZBER. *
On 6 December 2012, the EU Council approved the recast.

IERBZE RSB EFEMKEREZR R Viviane Reding g “BBrET 27
M REHFMEE A RAERERTE RO EDZFFPER, BRI 2 A FBERR AR
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FHEMHSERBRA—THEMEEFEHFMES] L. X2—EEGIE(RHE L B RR LT
Bo XRMEF AEUFHEETENEMNEE, BA—1TRARERNFIREBHNEE
S— PR EEBRMAIN. NEBRENBNAGFIRIE, XRA2— 1 NIE, BEfEH]
BEERTEEN—FUTHERNL. RBEEREANNE, BUEHIRNELEKBHE— M
RE ‘TENEESEE

“Removing bureaucratic obstacles, extra costs and the legal uncertainty of having
27different and often contradictory systems makes the single market more attractive. This is a
very good example of how justice policies can stimulate growth” said Vice-President Viviane
Reding, the EU's Justice Commissioner. “This reform will save time and money for businesses
and consumers because judgments from one EU Member State will be automatically recognised
in another EU Member State. It is a small revolution for the European area of justice which
brings us closer to the model of the U.S. Single Market, where, in the words of the U.S.
Constitution, judicial proceedings are given ‘full faith and credit’ in every other state of the
union”.

LN, RERHITIFA < B E R RE% T & 48000000 (FUF/\BF) BXIT.
It is expected that this simplification will allow a saving of 48 million Euros.

2. PATVFAT LI BB R B
ABOLITION OF THE EXEQUATUR REQUIREMENT

TRHE 44/2001/EC %556 38 5k a &AM f MME, —MREARMENFIRELES
—RAEBEHITOAERBERITHA L. MBIFHITHFITSHNERF L EEER—K
REVERFIRES —RABRRNEG AT . XFEHRITHR 2 E NI TH
EBRHITRIG, RREBPITH AR BEZEFRNATHTHEIFREHABNEIRERER
RHAREARENRIT. ZXEEE, XEFEHNEXEEE K.

Under Regulation 44/2001/EC, judgements rendered in Member States of origin must be
submitted to the formality of the exequatur in Member States of enforcement (article 38 a) f) of
Regulation 44/2001EC). The procedure of exequatur is the procedure for the declaration of
enforceability of judgments in other Member States. A lawyer of the State of enforcement must
be called upon and the Court of the State of enforcement has to check the enforceability and
render a judgement allowing the enforcement. This requires time and, of course, money.

mARYE 1215/2012/EU ZHIMME, NHEERBEEENFEFIREIA, —RAE AR
TEHANFIRME SES —KRABRBEHIT. B3R, REANDRAREEZRLBIFNRF. W0
RIFHRERRBREERBES A, HBLETRIMEEBERS AT ESMER, BA
75 AR AR RARM AR R EDEBTHITRIF, MRRARER 7T AEFHRN, FEADL
A AR BT HE BT IR XS R FURBAT R HL AT

Under Regulation 1215/2012EU: A judgement can be enforced in an EU member state of
enforcement, on the mere production of a certified copy of the judgement pronounced in the
Member state of origin. Recourses are of course still available for the debtor; he can introduce a
recourse in the Member State of origin if the summon was not served validly to him or if
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extraordinary circumstances impeded him/her to appear before the Court. The debtor can also
challenge the enforcement in the Member State of enforcement if the principles of fair trial are
not respected.

3. ARE RN KB OFEHE & O Fr st A FERK BR8P B S —— R R A TR T ) et
Extension of the jurisdiction rules to disputes involving defendants domiciled
outside the EU - Improvement of the rules on lis pendens

3.1. MEMERZ—: RRIFL

An important reform concerns: lis pendens

NFARRIFID, TEERNAE 27 FWFASEARMNEANBEEREN. m
1215/2012/EU %1 5o VPR R E RN AR kiR B BB AR RY, IEZE M EREMRRE
RS EREZEARZE IEMENBNE N TBER N HITHEAZEFERIFIASZHE
REBHLE. ATE, MHEERNIFARIPIEEODIRIAEBEEHNARREIRIA R BIE
ERHPFEE. XMSIRINBITRAAN “BAFEE

Article 27 of the Brussels Convention gave priority to the Court which was the first seized.
In Regulation 1215/2012/EU, the Courts of a given Member State will be allowed to deal with
the case on a discretionary basis even if the Court of the Member State or of a third party state
was first seized. This rule aims at avoiding that, through the introduction of two parallel
procedures, the handling of the claim will be blocked or slowed down. Indeed, in the past, an
astute litigator was free to introduce first the procedure before a jurisdiction reputedly moving
slowly so as to delay substantially the procedure. It was known by litigators as the “Italian
torpedo”.

1215/2012/EU & BIXARRIFIARNBFAT T EMABHMAE, EEEBRAEREN
LR R o

The rules on lis pendens are also more precise so that the judge can take a decision on his
competence quickly.

3.2. EHEREBURN
Exclusive rules of competence

MEBERIPER BEENMWRR AN ETAEENRNMAERBERZAERFEE
BREN, B4, TREE. £FE/HEENRRANTIMLESERBRR, BEHE
ASRER. HEEMHIRRAB XN EEEEDURN . 265k, RERAEMRBEHEN—
RAEBITEREE, BARIAMAAMZKREAFRIFEMERBRSEIIMIEE,

The rules on competence in relation to employees, consumers or insured will also apply
independently of the domicile of respectively employer, enterprise or insurer apply when an
exclusive competence rule protecting these three categories of person give competence to the
EU Jurisdiction. This means for instance that an employer not domiciled in the EU can be sued
in the Member State where the employment contract was performed by the employee.
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NFHERNUEBERIPSHENEMNTEEENEE, ZRNBRER, fli57 5]
= BRMAREEINETAEENHNMAZE.

The same rule applies for the other grounds for exclusive competences which are not
directly based on the protection of the weaker party (immovable property, trademarks,
companies, etc.).

3.3. WU FIEEREN
Court agreements

ME, BEAFUBSMNEESEBEREN. 1215/2012/EU FKB#E#E—S MR T 8%
BRI, AIENT=17E:

As in the past, parties can choose their jurisdiction; the effects of court agreements have
now been strengthened.

B, ADREBERIINERHIZITHESBRSFFNE . Fit, AEEERMINGFEK
BN AZEBHEEFI I,

Firstly, the agreement shall be treated as an agreement independent of the other terms of the
contract; thus, the clause remains valid even if the rest of the contract is not.

HR, aPEERENINNE R TBERE DT LEANEAERBRRN;
Secondly, the validity of the clause does no longer require that at least one of the parties
should be domiciled in a Member State.

BE, KERRFIARN, E—HEFEACEOHEHEERREIRL, AEEERD
W ERER A T R HITHR

Thirdly, referring to the rules on lis pendens, the Court seized on the basis of the Court
agreement will be entitled to deal with the case, even if one of the parties has submitted
beforehand the case to another Court.

4, fhgk
ARBITRATION

1215/2012/EU SBIEE—5 d FOGhE M 5151 893E FSE B R HERR , 1XF0 44/2001/EC 4%
BINHME—H. EE—HREP, KBEZRSREWMAMERNEDEIRARER. Ak, 1%
REME, MRYFEAMBMARFIN AR B A ERTUR RIS E M Zr EfE#
17, AR HHIEIRINERF .

Arbitration is excluded from the scope of application of the Regulation by article 1, d) as it
was under Regulation 44/2001/EC. In its first proposal, the Commission aimed to improve the
coordination between arbitration and judicial procedure. So the court was obliged to stay the
proceedings if the jurisdiction was contested on the basis of an arbitration clause or if an

2 Com/2010/0748 final COD 2010/0383. Celex 52010PC0748.
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arbitration procedure was pending.

B2, FZHEVMEMREINS—EBERIERES, GRIAFMBITINEMEI ALY B
1958 FANRNAMMEMNRLKEERGFNIER, MERRFGIH 5| AFH RN <3S
PN N BB B DS L IEER .

But most arbitration institutions as the European Parliament stressed that the rules of the
New York Convention work satisfactorily and the introduction of new rules in the European
Regulation could jeopardize the efficient mechanism of the New York Convention.

/

&£, 1215/2012/EU %BIBLZAMERE IFMEAFARMBRE, ZHEMEME
FRRNA BN AR IRIRTE ARSI o

The Regulation will neither interfere with the appreciation of the validity of an arbitration
clause, nor with the effects of this question on the proceedings pending before the national
judge.

AT, WMR—REDEBRREFIRAPINE MR FRILRN, AR 1215/2012/EU 545
ZH R AP ST FR N SIS R BATHIRL R B R HAT .

If, however, in a judgement, an arbitration clause is declared null and void by a Court, the
Court judgement on the substance of the case can be enforced in the Member state of
enforcement by virtue of the commented Regulation.

5. 1215/2012/EU & 3% FH i [8) F03& FH Yo B
APPLICATION RATIONE TEMPORIS AND RATIONE LOCI

1215/2012/EU %&BIgERSEE N EEREMZ/R=2015 F£1 5 10 HLUEREN
ADRIRIARIE A 1215/2012/EU FBIIFLE -

The Regulation will also apply in the UK and Ireland. It will apply to the proceedings
instituted after 10 January 2015°.

fEZ BT
About the author
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http://ec/europa.eu/justice/news/consulting_public/news_consulting_002_en.htm.

P HEERFOBBREERATHE, BRIEFZPHRNERHEERAANNE.
° 2007 FA e AABREF Y.
9 u ]5[.?\(/‘;IHEN(;

KRR % 55 o




R r L - B 4 LR - 28 20
Dacheng China Law Newsletter-Cross-border Dispute Resolution-Issue 20

ZAPEAB FORPHE R Philippe BERETNNERFRMECE. BB A SRAMERERE
EhEARAFEENERER, MELXFKRT KREMFEARXE. XTF Philippe iﬁﬁﬁ’lﬁi%ﬁ\)\
=8, YDy ia) www.philippelaw.eu .

Denis Philippe is a professor at the Catholic University of Louvain and visiting professor at
the University of Paris X. As the founding and managing partner of Philippe & Partners Law
Firm, Professor Philippe is listed respectively by the Bar Association of Brussels and the Bar
Association of Luxembourg. In addition, Professor Philippe is an experienced arbitrator for
famous arbitration institutions, such as ICC and CEPANI. Professor Philippe has not only rich
experience but also many publications in International Commercial Arbitration, International
Trade Law, Contract Law, European Law, etc. More information about Professor Philippe,
please visit: www.philippelaw.eu.
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0%, =S, RS, A5, . HEE/R. 18K, BT, DEE. HES/RE. B,
T, AEH. WmE. 4R, BeFHHIRE 2 Bk R,

Founded in 1992, Dacheng Law Offices is one of the largest law firms of full services in Asia.
Headquartered in Beijing, Dacheng has the largest global legal services network of any law firm in China,
with branch offices or alliance partners in Changchun, Changsha, Changzhou, Chongqging, Fuzhou,
Guangzhou, Harbin, Haikou, Hangzhou, Hefei, Huangshi, Jilin, Jinan, Kunming, Nanchang, Nanjing,
Nanning, Nantong, Inner Mongolia, Ningbo, Qingdao, Shanghai, Shenyang, Shenzhen, Sichuan, Suzhou,
Taiyuan, Tianjin, Wenzhou, Wuhan, Urumgi, Wuxi, Xiamen, Xi’an, Xining, Yinchuan, Zhengzhou, Zhoushan,
Zhuhai, Hong Kong, Taipei, Moscow, Singapore, Paris, Seoul, Washington, Tokyo, New York, Chicago, San
Francisco, Toronto, Mexico, St. Paul, Lima, London, Brussels, Berlin, Amsterdam, Madrid, Stockholm, Dubai,
Cairo, Cape Town, Abuja, Tel Aviv, Sydney.

FURRSEFHUTEARRANERAEWSS , KBS (IWMiEESES) (ALB ) 2009 FE“H
RRRIBITRSETAR”. KR LIBTHEKGERIRSWE |, BBEFEN. S5 EREES
ERtREEERSNEREMERIIEX SN, KRR S BT LRI ™
2RSS -

Dacheng traditional strength is in the field of dispute resolution and enforcement, and was awarded the
Dispute Resolution Law Firm of Year 2009 by Asian Legal Business (ALB). Drawing upon its global legal
services network, Dacheng is able to assist clients in resolving, in a highly efficient and economical manner,
disputes arising in any location throughout China, as well as all other countries and regions forming part of its
global legal services network. Dacheng offers the following legal services in the field of dispute resolution
and enforcement:

(1) SURRBH SR |

Negotiations in the course of dispute resolution and settlement of disputes;
() IFELAEES

Pre-action legal consultancy;
(3) IFEIEAEEUE ;

Pre-action investigation and evidence-gathering;

(4) HERS;

Preservation of evidence;

6) WERE

Preservation of assets;

(6) IFIR(hELER ;
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Representation in litigation and arbitration proceedings;

(7)  PEERESEENBIEEHIT ;
Enforcement of effective legal instruments of the PRC courts;
(8) HEMBENE (NFEEMREFRZHIEERS ) ERERIVESIHIT ;

Enforcement of the effective awards of Chinese arbitration institutions (such as the China
International Economic and Trade Arbitration Commission);

9) B, RIRESERENEEBEFENFRASHIT ;
Recognition and enforcement of the effective legal instruments of the courts of Hong Kong,
Macau and Taiwan in mainland China;

(10) SMEMrEFHGRIEFERIFNFIHUT ; R

Recognition and enforcement of foreign arbitral awards in China; and

(1) EFFERLSERAEAEXRER,

Legal risks management based on our practical experience in dispute resolution.
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