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Overlap of Work-related Injury Insurance Compensation and
Other Compensation

When most people are talking about the hot topic that ‘buying vegetables after
work can be identified as work-related injury’, seldom of us focus on the
practice of how to solve the overlap problems of work-related injury insurance
compensation and other kinds of compensation. Hence, we prepare this
newsflash aiming to figure out the relation between work-related injury
insurance compensation, commercial insurance compensation and personal
injury compensation for your reference.

1. work-related injury not caused by a third party

The work-related injury not caused by the third party does not apply the
personal injury compensation. Hence, the overlap only exists between
work-related injury insurance compensation and commercial insurance
compensation.

The Insurance Law of Peoples Republic of China (coming into effect since 1
October 2009) and the Regulation on Work-Related Injury Insurance (coming
into effect since 1 January 2004) respectively stipulate that the commercial
insurance and the work-related insurance are two different types of insurance. At
present there are no laws or regulations that clearly specify whether these two
kinds of insurance could compensate in the meantime. Well, in practice, the
worker suffering from a work-related injury could enjoy the compensation from
both the commercial insurance and the work-related injury insurance in general.

Nevertheless, many commercial insurance companies may use the ‘the
indemnity principle’ regarding the payment of medical treatment, which means
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that the insurance companies merely bear the rest part of the fee for medical
treatment (after deducting the part that has been already compensated from other
channels) within its insurance coverage.

2. work-related injury caused by a third party

a. the overlap work-related injury compensation and commercial insurance
compensation.

When the worker suffers the work-related injury from a third party (such as
traffic accidents and other violent harms, etc.), the compensation of the
commercial insurance does not conflict with the compensation of work-related
injury insurance. The worker can obtain the compensation from these two kinds
of insurance. At present, there is relevant trial guideline at the local court, such
as the regulation of Article 25 of Directive Opinions of Guangdong Higher
People’s Court on Several 1ssues concerning the Trial of Labor Dispute Cases.

b. the overlap of commercial insurance compensation and personal injury
compensation

Workers could request the third party to pay personal injury compensation and
this does not impact the commercial insurance company to bear its liability of
commercial insurance compensation. After the occurrence of incidents, workers
could first request the commercial insurance company to assume the
compensation, then, they could still turn to the third party for the personal injury
compensation.

c. The overlap of work-related insurance compensation and personal injury
compensation

No specific or systematic provisions could be found in our current legal system
about law application when confronting with the issue of the overlap of
work-related insurance compensation and personal injury compensation. From
all kinds of regulations and sporadic legal documents in different period of time
about the work-related injury compensation, we could eventually conclude a
general rule that ‘the property-nature compensation cannot be obtained
repeatedly; on the contrary, the personal-nature compensation can be obtained
repeatedly’. Among the same items of property-nature compensation, the
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work-related injury insurance compensation and personal injury compensation
could not be paid repeatedly and during the calculation process, we should adopt
the principle of ‘choosing the higher standard of compensation’. Item 3 of
Article 8 of the Provisions of the Supreme People’s Court on Several Issues
concerning the Trial of Administrative Cases of Work-related Injury Insurance
(coming into effect since 1 September 2014) also supports the said principle.

However, if the worker requires the employer to bear the personal injury
compensation liability, he or she will only get the work-related injury
compensation pursuant to the Regulation on Work-related Injury Insurance
without the personal injury insurance at the same time.

Case Study: Could a harm caused by the worker himself operating against
the safety rules be identified as work-related injury?

Mr. Li is the employee of a printing company. In June 2013, Mr. Li and another
co-worker from another workshop made an appointment on work shift privately.
In that appointment, Mr. Li would work on his day-off, and his co-worker would
replace him to work during the National Day holidays. On the first day of the
work shift, because Mr. Li was not familiar with the procedure of adding
materials into the printing machines and had no knowledge that the materials
should be added after cutting off the power the main machine, Mr. Li stretched
his hand hastily to add the materials, and unfortunately, his right hand was cut
by the operating machine. After the accident, Mr. Li’s parents came to the
company and demanded the company to report work-related injury and assume
the work-related injury liability.

Nonetheless, the company refused their request as the company held that Mr. Li
had operated against the safety rules of the company. The company later
terminated the employment contract of Mr. Li and refused to report Mr. Li’s case
as the work-related injury. In September 2013, after Mr. Li’s injury got stable, he
reported his case to the local labor bureau. After learning all the details of the
case, the bureau held that the accident met the criteria of work-related injury.

Our team believes that, although Mr. Li did not perform his duty in the accident,
the work-related injury identification department and the judicial department,
out of the purpose of protecting the employees’ interests, will be strict with the
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situations where the work-related injury are not identified. As for those cases in
which the workers are injured not performing their job duties but benefiting the
company’s interests wWill still be recognized as work-related injury even the
workers breach relevant rules. The results also conform to the legislation
purpose of work-related injury insurance.

This case also reminds all the employers to pay work-related insurance for the
employees. Otherwise, all the fees and compensation regarding the work-related
injury will be borne by the employers.

This newsflash is prepared by the Labor Law Team of Dacheng Law Offices. Members of the Labor
Law Team: Maggie Kong, Shane Luo, Susan Shan, Kent Xu, Grace Yang, Anderson Zhang and John
Zhou. If you have any inquiries regarding the PRC employment law matters, please contact us at
laborlaw@dachenglaw.com.

Disclaimer: this newsflash is for reference only and does not constitute any legal advice. Readers may
contact us for legal advice on any particular issues. The copyright of the entire content is owned by
our team. Reproduction and distribution of this newsflash in whole or in part without the written
permission of our team is expressly prohibited and we reserve all legal rights.
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